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PREFATORY  ADDRESS 


TO  THE 

LICENTIATES 

ENGAGED  IN  THE  LATE  CONTEST  WITH  THE  COL- 
LEGE OF  PHYSICIANS  OF  LONDON. 

GENTLEMEN, 

YOU  have  been  engaged  in  an  lionour- 
able  attempt  to  establish  the  right  of 
every  well  educated  physician,  of  unim- 
peached  character,  competent  learning  and 
skill,  and  mature  age,  residing  within  the 
jurisdiction  of  the  college  of  phvsicians,  to 
be  admitted  a  member  of  thK.  corpora- 
tion. This  right  was  original^fy  obtained 
by  your  predecessors,  whose  claims  were 
precisely  similar  to  your  own,  and  was 
granted  to  them  on  the  specific  conditions 
upon  which  your  claim  is  founded.  It 
was  conferred  on  them  and  their  suc- 
cessors for  ever,  by  charter,  and  con- 
firmed to  them  by  repeated  acts  of  parlia- 
ment. The  franchise  was  long  amicably 
enjoyed  by  them  in  conjunction  with  the 
very  class  of  physicians  which  now  deprive 
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you  of  it.  The  judicial  opinion  of  Lord 
Mansfield,  repeated  and  recorded,  in  which 
the  able  judges  who  were  his  colleagues 
in  the  court  of  King's  Bench  concurred, 
confirmed  with  the  weightiest  authority  this 
right,  after  it  had  been  demonstrated,  upon  the 
fullest  investigation,  by  the  clearest  proofs. 

Under  the  sanction  of  these  decisive 
proofs  and  conclusive  authorities,  clearly 
stated  and  authenticated,  you  respectfully 
claimed  of  the  college  an  amicable  exten- 
sion of  the  fellowship,  to  such  of  your  body 
as  they  themselves  should  ascertain  to  be 
within  the  express  description  of  fitness, 
pointed  out  by  the  charter,  repeated  in  the 
act  of  parliament,  and  explicitly  described 
by  Lord  Mansfield,  as  giving  a  legal  title 
to  incorporation. 

The  college  had  not  even  the  liberality  to 
reply  to  this  just  and  respectful  application. 

After  this  contumelious  treatment,  you 
consulted  three  eminent  counsel,  in  order 
to  be  assured  whether,  notwithstanding  the 
strong  evidence  of  your  right,  and  tiic  appa- 
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rently  incontestible  authority  of  the  court  of 
King's  Bench  in  your  favour,  any  concealed 
obstacle  could  be  brought  forward  to  evade 
or  defeat  the  attainment  of  legal  redress. 

They  unanimously,  and  in  the  strongest 
terms,  confirmed  the  legality  of  your  claim, 
and  were  decisively  of  opinion  that  there 
could  be  no  legal  bar  to  its  establishment. 
Thus  assured,  you  appointed  a  member  of 
your  body  to  stand  forward,  and  bring  the 
question  to  a  decision,  under  the  direction 
of  counsel,  at  the  joint  expence  of  those 
who  had  the  liberality  to  vindicate  the  rights 
of  the  profession. 

After  much  delay,  and  after  having  been 
defeated  upon  the  first  application,  on  ac- 
count of  what  was  considered  by  the  court 
an  informality  in  procedure,  a  decision  has 
been  obtained  in  the  court  of  King's  Bench. 
However  astonishing  it  may  appear,"  after 
the  proofs  and  authorities  which  have  been 
asserted  to  exist,  and  which  it  is  conceived 
are  proved  in  the  sequel  both  to  exist  and 
govern  this  case,  that  decision  is  fatal  to 
your  claim. 
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It  has  been  decided  that  a  physician, 
whatever  his  talents,  education,  attain- 
ments, and  character  may  be,  even  a  Sy- 
denham or  a  Boerhaave,  has  no  right  to  an 
examination  of  his  qualifications  for  incor- 
poration into  the  college  of  physicians,  un- 
less he  has  obtained  a  doctor's  degree  at 
Oxford  or  Cambridge,  or  unless  (after  he 
has  completed  liis  thirty-sixth  year,  and 
been  seven  years  a  licentiate)  he  be  pro- 
posed through  the  favour  of  a  fellow  on  one 
particular  day  in  the  year,  at  a  comitia  ma- 
jora,  and  be  also  approved  by  a  majority  of 
the  fellows  present. 

It  has  been  determined,  that  the  a,dven- 
titious  circumstance  of  local  study,  eveii  in 
the  most  inadequate  medical  schools  in 
Europe,  gives  not  only  a  prior  right,  but, 
a  right,  which  operates  virtually  as  an  ex- 
clusive privilege  to  be  examined  for  the 
fellowship. 

This  decision  is  also  final  in  law,  with  re- 
gard to  the  generiil  right.  From  the  stage 
of  the  process  in  which  it  was  given,  it 
even  precludes  an  appeal  to  the  House  of 
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Lords.  There  remains,  however,  a  tribunal 
which  can  take  cognizance  of  the  justice  of 
your  pretensions,  of  the  equity,  and  even  the 
legahty  of  the  grounds  of  this  decision. 
That  tribunal  is  the  pubHc,  and  you  have 
sufficient  confidence  in  the  goodness  of  your 
cause  to  submit  the  whole  merits  to  its  judg- 
ment. The  public  cannot  indeed  redress 
the  actual  grievance,  but  it  can  do  justice  to 
the  pretensions  and  efibrts  of  a  body,  who 
have  stood  forward  and  persevered  at  con- 
siderable expence,  and  with  considerable 
exertion,  to  vindicate  the  claims  of  their 
predecessors,  to  emancipate  themselves,  and 
to  establish  the  rights  of  posterity,  and  the 
true  interests  and  dignity  of  their  profession. 

This  is  a  cause  which  demands  public 
tention.  It  involves  the  immediate  interests 
and  dignity  of  a  great  majority  of  the  phy- 
sicians of  this  vast  metropolis  and  its  vicinity, 
and  implicates  the  respectability  of  nearly 
all  the  physicians  in  Great  Britain  and  its 
dominions.  The  decision  impeaches  the 
title  of  this  numerous  and  important  body, 
to  the  fair  honours  of  their  profession.  It 
tends  to  depreciate  the  first,  and  in  fact,  the 
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only  schools  ot"  physic  in  Europe.  It  de- 
prives the  community  of  the  corporate  ser- 
vices of  the  great  hody  of  those  who  are 
qualified  to  discharge  them  as.  members  of 
the  college.  It  virtually  disfranchises  a  great 
majority  of  those  who  are  eligible,  and  pos- 
sessed of  an  inchoate  right  of  admission  into  a 
corporation  under  a  charter  and  act  of  par- 
liament. It  overturns  the  legal  doctrines  and 
opinions  of  Lord  Mansfield,  and  of  the  able 
judges  who  filled  the  bench  with  him,  and 
shakes  the  stability  of  precedent,  the  solid 
basis  of  law.  These  are  circumstances  which 
strongly  interest  the  community;  which 
claim  the  peculiar  attention  of  the  phy- 
sician, the  lawyer,  and  the  legislator;  and 
which  forcibly  called  upon  you  to  lay  be- 
fore the  public  the  whole  of  this  important 
contest. 

It  has  devolved  on  me  to  try  the  issue  of 
this  question,  in  which  the  claims  of  an  in- 
dividual are  of  little  importance.  Had  per- 
sonal merit  been  considered,  I  am  sensible 
that  many  of  our  body  have  much  higher 
pretensions.  1  feel  however,  I  hope,  an  ho- 
nourable elevation  in  having  been  actively 
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engaged  in  such  a  cause,  and  with  such  co- 
adjutors. While  the  facuUy  of  London  re- 
tain a  sense  of  their  own  dignity,  your 
exertions  will  not  be  forgotten. 

I  have,  with  your  approbation,  prefixed  a 
justification  of  the  right  for  which  we  have 
been  contending,  to  an  account  of  our  pro- 
ceedings, and  added  notes,  of  considerable 
extent,  to  the  pleadings  of  the  counsel  and 
opinions  of  the  judges ;  the  latter  are  ac- 
curately printed  from  an  eminent  short-hand 
writer's  reports.  What  I  have  written  has 
extended  much  beyond  my  original  inten- 
tion, from  a  desire  of  omitting  nothing  which 
might  elucidate  or  corroborate  our  claim. 
The  work  has  in  consequence  been  consider- 
ably enlarged,  and  the  arguments  and  illus- 
trations may  probably,  in  some  parts,  appear 
redundant.  The  able  and  elaborate  work  of 
Dr.  Ferris  upon  the  subject,  to  which  I  am 
much  indebted,  as  well  as  the  pleadings  of 
our  eminent  counsel,  in  a  great  measure 
precluded  the  necessity  of  farther  argument ; 
but  an  ardent  desire  of  confirming  the  jus- 
lice  of  our  cause  would  not  suifer  me  to 
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remain  silent,  or  to  restrain  my  pen  where 
is  was  perhaps  unnecessary  to  expatiate.  I 
■  confide,  however,  in  your  candour  for  ex- 
cusing whatever  may  be  thought  either  su- 
perfluous or  deficient,  as  well  as  the  delay 
in  publication,  which  has  been  occasioned 
by  various  avocations. 

I  cannot  conclude  without  expressing  a 
firm  reliance,  that  though  we  have  failed  in 
establishing  our  claim  in  a  court  of  law,  we 
shall  succeed  in  convincing  every  candid 
mind  which  shall  investigate  the  subject  of 
the  equity  of  our  title.  I  hope  we  shall  yet 
see  that  claim  actually  established  by  the  just 
concession  of  the  college,  or  the  wisdom  of 
the  legislature.  Till  that  period  arrives,  I 
trust  we  shall  secure  all  the  advantages  of 
the  fellowship  by  an  association  which  shall 
surpass  the  college  in  numbers,  utility,  and 
power.  In  a  country  enlightened  and  equi- 
table as  ours,  the  rights  and  interests  of  an 
important  profession  must  be  finally  estab- 
lished, if  pursued  with  firmness  and  perse- 
verance. In  all  events,  I  shall  ever  remain 
firmly  convinced,  that  the  rights  of  the  phy- 
sicians 
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siclans  of  London  are  founded  on  the  im- 
mutable principles  of  justice,  are  supported 
by  the  soundest  maxims  of  law,  are  con- 
firmed by  the  weightiest  authorities,  and 
warranted  by  the  truest  expediency. 

I  am,  Gentlemen, 

With  great  esteem. 

Your  obedient  Servant, 

CHRISTOPHER  STANGER. 


Lamb's  Conduit  Strtet, 
May  6,  1798. 
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OF  THE 


RIGHTS  OF  THE  LICENTIATES, 


CORPORATE  monopoly  in  a  liberal  and 


fcientific  profeflion,  which  depreciates  the 
great  body  of  that  profeffion,  without  the  llighteft 
evidence  of  their  inferiority  or  difqualification, 
would  fcarcely  be  fuppofed  to  exift  at  the  clofe  of 
the  eighteenth  century,  in  the  enlightened  metro- 
polis of  Great  Britain.  But,  extraordinary  and  dif- 
graceful  as  it  is,  a  great  majority  of  the  phyficians 
of  London,  equal  in  talents,  education,  acquire- 
ments, Ikill,  and  conduft,  to  any  body  of  the 
faculty  in  Europe,  are  only  tolerated  and  licenfed 
to  pra6life  under  the  authority  and  controul  of  a 
narrow  corporation.  The  College  of  Phyficians, 
originally  founded  for  the  molt  beneficent  and 
liberal  purpofes,  for  the  fecurity  of  the  public, 
and  the  advantage  of  the  faculty  of  phyfic,  by 
reftraining  illiterate  and  unprincipled  pra£titioners. 


B 


and 


[    2  ] 

and  by  diftlnguiniing  and  rewarding  fkilful  and 
upright  phyficians,  is  now  in  the  pofleffion  of  an 
inconliderable  and  interefted  party.  A  few  in- 
dividuals, entitled  fellows,  who  have  graduated  in 
Oxford  and  Cambridge,  where  their  profeflion 
cannot  be  learned,  have  affumed  the  right  of  con- 
fining admilTion  to  their  own  clafs,  or  of  extending 
it  arbitrarily  to  fuch  of  the  faculty  only,  who  have 
obtained  their  degrees  elfewhere,  as  intereft  or 
partiality  may  induce  them.  The  great  body  of 
phyficians  of  London,  though  .poflTefled  of  every 
claim,  which  ability,  acquirements,  and  chara6ter 
can  give,  who  have  ftudied  and  graduated  in  the 
beft  medical  univerfities  in  Europe,  are  excluded 
and  degraded  under  the  appellation  of  licentiates. 

It  is  the  obje£l  of  this  treatife  to  prove,  that  every 
well  educated  phyfician,of  unimpeachedchara£ler, 
refiding  within  the  jurifdiction  of  the  college,  is 
entitled,  independently  of  local  ftudy  and  local  gra- 
duation, to  be  examined  for  admiffion  into  the 
fellowfliip  of  the  college  ;  and  if  found  competent 
in  character,  learning,  and  Ikill,  entitled  alfo  to  be 
incorporated. 

This  will  be  attempted  to  be  eftablifhed  in 
equity,  in  law,  and  in  expediency,  after  a  previous 
ftatement  of  the  immediate  benefits  of  admiffion, 
and  the  indire61:  and  prejudicial  confequenccs  of 
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exclufion.  In  equity,  by  a  comparative  ftatement 
of  the  claims  of  the  licentiates  and  fellows.  In  law, 
by  the  ftrift  letter  and  obvious  meaning  of  the  char- 
ter and  a6ts  of  parliament  relating  to  the  college^ 
by  the  original  incorporation ;  by  the  early  and  long 
continued  ufage  ;  and  by  all  the  authorities  on' the 
fubjeft,  prior  to  the  late  decifion.  In  expediency, 
by  the  advantages,  which  would  accrue  to  the 
corporation,  the  profeffion,  and  the  community. 

It  will  be  fhewn,  that  two  bye-laws,  which  have 
been  alledged  to  extenuate  the  injuftice  of  the 
college,  and  alleviate  the  injury  fuffered' by  the 
licentiates,  are  an  aggravation  of  both.  That 
one  of  them,  under  which  admiflion  has  been  con- 
ceded through  favour,  is  partial,  arbitrary,  and 
unjuft :  calculated  to  depreciate  thofe  admitted 
under  it,  to  divide,  deprefs,  and  impoverifli  the 
great  body  of  licentiates,  and  to  exalt  and  enrich 
the  fellows.  That  the  other  bye-law  is  inadequate 
and  rigorous,  and  apparently  only  intended,  as  it 
has  hitherto  been  employed,  to  deceive. 

It  will  be  finally  ftiewn,  that  the  licentiates  have 
it  in  their  power,  by  uniting  and  forming  a  fociety 
of  their  own,  to. retaliate  the  wrongs  they  fuffer,. 
and  redrefs  their  grievances,  to  ecHpfe,  if  not  ex- 
tinguifli  the  college. 
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The  very  able,  elaborate,  and  conclufive  argu- 
ments of  the  counfel  for  the  claimant,  might  well 
be  relied  on  to  eftablilh  thejuftice  of  the  demands 
of  the  licentiates.  But  the  writer  of  this  addrefs  is 
impelled  by  motives  which  he  cannot  refift,  to  ex- 
patiate upon  this  fubjeft.  After  having  dedicated 
many  years  in  the  beft  fchools  of  phyfic,  to  the  ftudy 
of  a  laborious  and  expenfive  profeflion,  it  is  fcarce- 
ly  poflible  not  to  feel  the  injury  of  being  debarred 
its  fair  advantages.  On  feeing  others  of  fuperiov 
pretenfions,  and  the  highefl:  qualifications,  de- 
prived of  a  jufl:  privilege,  by  a  prirty,  many  of 
whom  have  neither  had  the  means  nor  the  powers 
of  attaining  equal  acquirements;  it  is  impoflible 
not  to  feel  indignation.  From  the  often^ible 
fituation  in  which  the  writer  has  been  placed, 
his  inquiries  on  the  fuhjeft  have  been  extended, 
his  conviction  of  the  juftice  of  the  caufe  con- 
fequently  confirmed,  and  his  zeal  to  eflablifli  the 
right  animated.  He  has  been  led  to  inveftigate 
the  queftion  with  attention,  and  to  difcufs  it  with 
thofe,  who  were  moft  competent  to  judge  of  the 
legality,  the  equity,  and  the  expediency  of  the 
claim,  all  which  have  been  uniformly  corroborated, 
both  by  inquiry  and  difcuflion.  The  conviction 
of  its  juftice  has  not  been  fliaken  by  the  objefiions 
of  the  able  counfel  employed  to  oppofe,  nor  even 
by  the  opinions  of  the  learned  judges,  who  decided 
againft  it.    He  remains  firmly  convinced,  that 
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both  the  letter  and  fpirit  of  the  charter  and  a£t  of 
parliament,  the  original  incorporation,  the  early 
ufage,  the  interefls  of  the  community,  all  unite  to 
sive  as  clear  a  title  to  what  the  licentiates  de- 
mand,  as  ever  was  brought  forward  to  a  corporate 
right,  in  a  court  of  law. 

It  may  perhaps  be  thought  prefumptuous  to 
impeach  the  decifion  of  men  of  great  legal  weight. 
But  the  contrary  opinion  of  men  of  at  lead  equal 
authority  would  alone  juftify  the  meafure,  and  re- 
fute the  imputation.  Befides,  where  the  ground  ot 
equity,  on  which  a  decifion  is  founded,  is  ex- 
plained, every  man  of  common  underftanding  can 
judge  of  its  redlitude.    To  expound  the  true 
meaning  of  perplexed  and  complicated  ftatutes, 
and  to  develope  the  real  points  of  analogy  betwixt 
the  multifarious  and  intricate  cafes,  which  con- 
ftitute  common  la.w,  and  queftions  to  be  decided 
by  them,  require  the  difcernment  of  an  expe- 
rienced lawyer.    But  the  principles  of  equity, 
when  fet  forth,  on  which  both  ftatutes  are  enafted 
and  cafes  are  decided ;  and  the  relation  of  the 
former,  and  the  analogy  of  the  latter,  with  points 
determined  by  them,  when  ftated,  are  level  to 
common  fenfe.    The  expediency  alfo  of  decifions 
may,  in  many  inftances,  be  better  underftood  by 
the  perfons  they  afFedt,  than  by  thofe  who  deliver 
them.    It  will  fcarcely  be  difputed  that  a  phy- 
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lician  is  more  competent  to  decide  what  influence 
a  monopoly,  or  an  extenfion  of  privileges,  in  a 
medical  corporation,  will  have,  both  upon  the 
profellion  and  the  community,  than  a  lawyer. 
There  may  alfo  be  cafes  where  political  appre- 
henfions,  where  opinions  formerly  given,  though 
not  judicially,  where  hereditary  partiality  im- 
bibed in  infancy  and  long  inculcated,  where  pre- 
dile£tioa  for  the  feats  of  education  *,  preference 
for  thofe  to  whofe  fkill  health  is  confided,  par- 
donable biafes  when  they  do  not  prejudice  the 
rights  of  others,  may  imperceptibly  warp  the  beft 
intentioned  men,  when  they  venture  to  decide 
legal  claims  upon  the  fallacious  ground  of  con- 
ftru6live  expediency.  The  ableft  men  are  fome- 
times  betrayed  into  error,  and  the  moft  upright 
mifled,  when  partialities  combine  with  prepoflef- 
fions  to  influence  their  judgment. 

When  we  are  unwillingly  impelled  by  a  con- 
viftion  of  right,  and  ah  obligation  of  duty,  to 

arraign 

"*  It  is  very  remarkable,  and  perhaps  unfortunate,  that  one 
of  the  judges,  who  prefided  on  this  trial,  had  been  employed 
when  a  counfel  to  fanftion  the  very  bye-laws,  which  were  con- 
tended againft  by  the  licentiates ;  and  that  the  father  of  another 
of  thofe  judges  was  prefident  of  the  college  when  they  were 
made. 

Three  of  the  fame  judges  were  graduates  of  the  univerfities, 
whofe  exclufive  privileges  were  contended  againft. 
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arraign- a  decifion  of  men  of  unim peached  in- 
tegrity, and  of  great  ability  and  fuperior  learn- 
ing, it  affords  an  apology  to  others,  and  a  fatif- 
faftion  to  ourfelves,  that  our  opinion  is  fupported' 
by  the  higheft  authorities,  which  can  be  reforted 
to  on  the  fubje£l.    That  fatisfa£l:ion  is  heightened 
when  pecuUar  circumftances  are  difcoverable, 
which  might  obfcure  the  views  of  fuch  high 
chara£ters,  on  a  particular  fubjefl:,  on  which  we 
are  endeavouring  to  invalidate  their  determina- 
tion, without  any  imputation  againft  their  inte- 
grity.   Befides  the  motives  of  preference,  which 
it  has  been  alledged  might  influence  the  Court 
of  King's  Bench  in  favour  of  the  college,  a  de- 
ceptive bye-law  was  brought  forward,  which 
profelTed  to  extend  the  right  of  admiffion,  under 
certain  reftri£lions,  to  the  licentiates.    It  was 
under  the  impreflion  that  the  right  of  incor- 
poration was  in  facl  extended  to  them,  and 
that  the  bye-law  requiring  previous  graduation 
at  Oxford  and  Cambridge,  illegal  when  {landing 
alone,  was  qualified  and  legalized  by  this  pretended 
fource  of  admiffion,  that  the  court  fuftained  the 
bye-laws  taken  together.   They  could  not  fufpeft 
the  good  faith  of  fuch  a  grave  body  as  the  College ; 
much  lefs  believe  them  capable  of  fuch  duplicity, 
as  to  advance  a  bye-law  in  a  court  of  juftice,  as 
a  mere  pretext  to  deceive.    They  not  only  con- 
ceived 
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ceived  that  it  was  to  be  honeftly  and  fairly 
adhered  to,  but  apparently  hoped  that  it  might  be 
relaxed. .  This  bye-law,  as  will  be  Ihewn,  is 
totally  inadequate  to  the  rights  of  the  licentiates, 
and  by  no  means  reconciles  the  -decilion  with 
the  real  juftice  of  the  cafe:  but  it  certainly  does, 
when  coupled  with  other  circumftances,  in  fome 
meafure  account  for,  and  render  it  lefs  excep- 
tionable. 

Previous  to  any  argument  to  eftablifli  the  equi- 
table claim  of  the  licentiates,  and  to  prove  that 
both  the  letter  and  fpirit  of  the  charter  and  a£l  of 
Parliament  arc  dccifive  in  their  favour;  that  the 
original  incorporation,  the  early  and  long  con- 
tinued ufage,  and  the  undifputed  joint  poflTeffion 
demonflrate  their  right ;  that  the  opinions  of  the 
court,  in  their  favour,  on  the  former  trials,  are  ftri£t- 
ly  in  point ;  and  that  a  liberal  conftruftion  and  en- 
larged expediency,  accord  with  law  and  equity  to 
re-eftablifli  their  privileges;  it  may  be  proper  to 
Itate  the  motives  which  have  induced  the  licenti- 
ates, engaged  in  the  conteft,  to  endeavour  to  regain 
them.  Such  a  ftatement  will  obviate  erroneous  no- 
tions, hazarded  by  fuperficial  obfervers,  that  the 
difputed  objc6l  is  of  inconfiderable  importance.  It 
will  refute  the  interefted  objections,  under  the  fame 
pretext,  of  thofc  who  endeavoured  to  damp  the 
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zeal  of  the  licentiates  who  flood  forward ; 
and  the  prudential  ones  of  thofe,  who  wiftied  to 
excufe  a  paflive  acquiefcence  in  a  degrading 
exclufion,  by  pretending  to  undervalue  what  they 
were  confcious  of  being  under  a  profeffional 
obligation  to  contend  for.  It  will  alfo  fupply 
an  anfwer  to  many  fuppofitions  of  the  fame 
nature,  which  fell  from  both  the  bar  and  the 
bench. 

The  College  of  Phyficians  is  an  inftitution 
which  derives  dignity  from  the  importance  of  its 
obje£ts,  which  are,  the  fafety  of  the  public ;  the 
advancement  of  the  fcience  of  phyfic ;  and  the 
guardianfliip  and  promotion  of  the  honour  and 
interefts  of  the  profeffion.    It  becomes  venerable 
from  its  antiquity,  having  been  eftabliflied  nearly 
three  centuries,  by  a  charter  confirmed  by  aft  of 
Parliament,  during  which  period  its  privileges 
have  been  repeatedly  extended  by  the  legiflature. 
It  derives  celebrity  from  the  many  eminent  phy- 
ficians, who  have  been  its  members,  and  luftre 
from  the  dignity  of  their  ftations,  as  they  have 
always  filled  and  now  enjoy  the  moft  honourable 
and  lucrative  profeffional  appointments  in  this 
kingdom.    The  college  polTefTes  a  noble  edifice 
for  its  meetings :  A  medical  library,  which  it  has 
the  means  of  rendering  the  firft  in  Europe.  It 
enjoys,  within  itfclf,  degrees  of  rank  to  diftinguifli 

and 
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and  reward  merit ;  lefturefliips  and  literary  ap- 
pointments to  excite  emulation,  and  afford  an 
honourable  field  for  the  difplay  of  genius  and 
learning;  and  the  difpofal  of  gratuities  to  re- 
munerate exertion.  It  eftablifhes  an  advantage- 
ous intercourfe  betwixt  rifing  merit  and  mature 
experience,  and  enables  the  deferving  afpirer  to 
obtain  the  friendlhip  and  profit  by  the  good 
offices  of  his  fcniors,  who  are  the  beff  judges  of 
his  claims,  and  the  mofl  able  to  promote  his 
interefls.  It  raifes  its  members  to  rank  and 
precedency  in  the  profeflion,  and  confequcntly, 
elevates  them  in  the  eftimation  of  the  public,  and 
facilitates  their  fuccefs. 

Thefe  direft  advantages,  which  the  college 
confer  upon  its  members,  are  too  important  to 
the  interefls  of  a  phyfician  to  be  pallively  relin- 
quiihed.   But  when,  under  the  interefted  manage- 
ment of  a  party,  all  their  indireft  confequences 
are  confidcred,  their  influence  in  promoting  the 
fellows,  and  depreffing  the  licentiates,  will  be 
found  fo  powerful,  that  it  becomes  an  obligation 
of  private  interefl,  as  well  as  of  profefhonal  hon- 
our, to  regain,  if  pofTible,  the  right  of  admiffion. 
From  the  operation  of  the  college  monopoly,  a 
prejudice  is  difFufed  that  its  members,  if  not  the 
only  real  phyficians  in  London,  are,  at  leafl,  greatly 
fuperior  in  education,  learning,  and  (kill,  as  well 
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as  rank,  to  thofe  whom  they  only  tolerate.  This 
is  by  no  means  an  extraordinary  delufion,  when 
countenanced  and  infmuated,  by  a  body,  who, 
a£tuated  by  a  corporate  fpirit  and  interefted 
zeal,  unite  with  collegiate  power  and  rank,  with 
diftinftions,  titles,  and  ceremonies,  the  fymbols  of 
fuperiority,  the  aftual  poffeffion  of  the  moft  dig- 
nified and  lucrative  appointments.  This  preju- 
dice, however  unfounded,  is  too  fpecious  not 
to  miflead  a  great  part  of  the  public,  too  benefi- 
cial to  the  fellows  not  to  be  encouraged  by  them, 
and  too  flattering  not  to  deceive  even  themfelves, 
This  prepoffeflion  neceffarily  leads  to  the  alTump- 
tion  of  that  fimulated  fuperiority,  which  promotes 
the  delufion  ;  and  the  habit  of  oftentation  not 
unfrequently  betrays  the  aftor  into  a  notion  of 
the  a6tual  exifl:ence  of  the  rank  he  attempts  to 
difplay.  The  college  monopoly  has  thus  the 
ftrongeft  tendency,  and  frequently  the  effe£l,  of 
inflating  the  fellows  with  arrogance,  and  of  humi- 
liating and  depreffing  the  licentiates,  of  exciting 
mutual  jealoufies,  of  raifing  an  obftacle  to  all 
bonds  of  friendfliip,  and  even  to  a  liberal  and 
fecial  intercourfe. 

I"n  addition  to  the  vulgar  grounds  of  prejudice, 
apothecaries,  who  have  fo  much  influence  on  the 
fuccefs  of  phyficians,  have  peculiar  motives  for 
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preferring  members  of  the  college.  They  them- 
felves  form  a  corporation,  and  corporate  bodies 
fympathize  with  each  other.  The  charter  of  the 
apothecaries  was  obtained  with  the  concurrence 
and  by  the  joint  intereft  of  the  coHege,  to  which 
it  fecures  great  authority  and  controul.  The  two 
corporations  have  always  been  intimately  con- 
nected, and  the  apothecaries  accuftomed  to  con- 
fider  the  fellows  of  the  college  as  their  fuperiors 
and  patrons.  Befidos,  the  natural  pride  of  man 
unwillingly  allows  priority  of  rank,  where  pre- 
tenfions  are  of  a  fimilar  nature,  if  the  line  of 
diftinftion  is  faintly  drawn ;  more  efpecially, 
where  the  admillion  implies  fuperiority  in  learn- 
ing, judgment,  and  fkill.  Apothecaries  naturally 
prefer  thofe  who  confer,  and  who  can  extend  to 
them,  the  privilege  of  iidting  as  phyficians,  to  a 
fubordinate  clafs,  only  praftifing  by  permilTion, 
whom  they  are  encouraged  to  confider  as  fcarcely 
raifed  above  themfelves.  There  can  be  no  doubt 
that  men  of  difcernment  and  candour,  and  parti- 
cularly apothecaries  of  that  defcription,  who  are 
acquainted  with  the  licentiates,  do  juflice  to  their 
merits,  and  rank  them  with  the  ableft  of  the  prb- 
feffion.  But  however  numerous  the  exceptions, 
the  multitude  will  always  be  influenced  by  names, 
appearances,  pretenfions,  and  fafhion.  Indepen- 
dently of  their  real  power  and  advantages,  the 
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cftenfible  and  aflumed  faperiority.  of  the  fellows 
operates  forcibly  and  extenfively  to  the.  prejudice 
of  the  licentiates. 

The  preference  arifing  from  this  unjuft  pre^ 
poffelTion,  is  not  the  only  unfair  advantage  de- 
rived from  their  monopoly.  In  confequence  of 
a  community  of  interefts,  a  combination  of  in- 
fluence, and  uniformity  of  fyftem,  they  have  alfo 
got  pofleflion  of  the  moft  lucrative  and  dignified 
appointments  and  fituations  in  the  profeffion  ; 
which  they  transfer,  tranfmit,  and  perpetuate,  in 
their  own  party.  For  this  their  powers  are  nearly 
as  infallible,  as  their  conduft  is  invariably  directed 
by  the  corporate  intereft.  Their  dominion  in  me- 
dical appointments  is  fo  extenfive,  that  they  can 
generally  decide  the  contefts  of  licentiates  for  thofe 
inferior  fituations,  which  fellows  decline,  in  favour 
of  the  candidate  they  patronize.  The  fuccefs  of 
a  licentiate,  however  fuperior  his  merit,  againft 
another  fupported  by  the  college,  is  very  rare; 
againft  a  fellow,  almoft  without  example.  But 
if  they  fliould  even  fail  in  obtaining  for  a  mem- 
ber ot  the  college  any  appointment,  which  is 
contefted,  they  can  affociate  the  fuccefsful  opo- 
nent,  and  transfer  his  power  and  credit  to  their 
own  party,  if  intereft  inclines  them.  The  fame 
corporate  fpirit  and  common  intereft,  which  ce- 
ment the  fellows  in  obtaining  for  each  other 
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public,  appointments,  render  them  equally  zea- 
laus  in  advancing  each  other,  in  private  pra6tice,  in 
preference  to  the  licentiates.  If  they  do  not  abfo- 
lutcly  enter  into  an  engagement  to  recommend  each 
other  exclufively  on  confultations,  as  fubftitutes, 
as  fuccelTors,  in  every  lituation  of  advantage,  their 
attachment  to  the  corporate  intereft  has  all  the 
force  of  a  bond. 

It  is  fcarcely  conceivable  v^'hat  influence  a 
public  body,  endowed  with  power,  poifefTed  of 
wealth,  elevated  by  popular  prepofleiTion,  and 
united  by  intereft,  has,  to  promote  their  joint  and 
individual  interefts.  Their  power  and  profits  are 
equally  concentrated.  What  the  individual  lofes 
or  declines,  the  corporation  preferves.  The 
licentiate  is  carefully  excluded.  After  the  fruit- 
lefs  toils  and  difappointed  expectations  pf  many 
years,  he  ft  ill  fees  a  new  fucceflion  of -younger, 
fellows  exalted  above  him,  by  college  influence^ 
No  wonder  while  he  has  to  ftruggle  againft  fo 
powerful  and  zealous  a  combination,  if  his  ad- 
vancement be  flow,  and  his  defert  unrewarded. 
No  wonder  if  the  fellow  be  raifed  iqto  difiinftion' 
and  affluence,  while  the  licentiate  is  deprefled  by 
negle£t,  or  even  pines  in  indigence.  There  can  be 
no  doubt  that  fome  of  the  licentiates  enjoy  a  bene-, 
ficial  practice,  and  that  many  fill  refpeclable  and 
even  profitable  fituations.    The  fellows  are  too 
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few  to  engrofs  every  thing.  Extraordinary  ta- 
lents, exertions,  conne£tions,  or  fortune,  fome- 
times  advance  licentiates  to  advantageous  ap- 
pointments and  lucrative  practice,  in  oppofition 
to  college  influence.  But  the  exceptions  only 
confirm  the  grievance.  It  is  manifefl:  that  the 
college,  as  now  conftituted,  is  a  partial  fource  of 
rank,  power,  and  gain  to  the  fellows,  and  a  grie- 
vous caufe  of  oppreiTion,  degradation,  and  po- 
verty to  the  licentiates. 

Having  fliewn  the  powerful  motives,  which  the 
licentiates  have  to  emancipate  themfelves  from 
the  college  yoke,  and  regain  admiffion,  it  may  be 
proper  to  give  a  general  defcriptioh  of  both  the 
fellows  and  licentiates,  as  diftinft  clafles  of  phy- 
licians.  Many,  who  are  but  little  acquainted 
with  the  contending  parties,  may  wifh  to  be 
informed  of  their  comparative  merits  and  equi- 
table pretenfionsj  how  far  they  are  refpeftively 
qualified  to  difcharge  the  duties  of  a  profeflional 
corporate  trull;  and  entitled  to  fliare  in  thofe 
advantages,  which  the  legiflature  has  conferred 
upon  all  competent  phyficians,  previous  to  a 
difcuflion  of  their  legal  right  to  them. 

The  fellows  are  a  body  confiding  at  prefent 
of  forty-four  phyficians,  forty  of  whom  have  gra- 
duated at  Oxford  or  Cambridge,  and  four  have 
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been  admitted,  through  favour,  out  of  the  clafs 
of  licentiates  ;  rather  more  than  half  of  thefe  only, 
refidein  London.  Thofe  phyficians  who  graduate 
in  the  Englilh  univerfities,  are,  frequently,  men  of 
fufficient  hereditary  fortune  to  purfue  fuch  orna- 
mental ftudies,  and  refide  in  fuch  fafliionable 
feminaries  as  are  moft  agreeable  to  their  inclina- 
tions, and  flattering  to  their  vanity,  and  where 
pleafure,  ambition,  and  contingent  advantages 
allure  them.  After  the  pjeliminary  education  of 
public  or  private  fchools,  they,  for  the  moft  part, 
without  any  previous  ftudy  of  pharmacy,  anato- 
my, or  any  branch  of  medicine,  immediately 're- 
move to  the  univerfity.  Many  of  them  go  there, 
without  any  fixed  future  deftination,  for  improve- 
jnent  in  polite  literature  and  general  knowledge, 
and  to  obtain  the  degree  of  batchelor  in  arts, 
previous  to  the  choice  of  a  profellion.  They  are 
ihen  induced  to  prefer  tlie  profetlion  of  phyfic, 
after  a  prudential  co-mparative  view  of  its  ad- 
vantages, or  from  fome  promifing  expeftancy,  as 
may  beft  fuit  their  inclinations  and  interefts. 
Many,  no  doubt,  go  with  an  original  deftination 
for  the  faculty  of  medicine,  under  an  imprelTion, 
that  the  opportunities  of  general  inftruftion,  the 
chance  of  forming  profitable  connexions,  the 
profpe6l  of  procuring  valuable  fellowfliips,  and 
the  privilege  of  future  admifljon  into  the  college 
of  phyficians,  may  more  than  compenfate  the  de- 
ficient 
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ficlent  opportunities  of  acquiring  medical  know- 
ledge, and  the  protratted  period  of  arriving  at  a 
do6tor's  degree.  After  they  have  been  admitted 
of  fome  college  in  one  of  thefe  univerfities,  eleven 
years  muft  elapfe  before  that  degree  can  be  ob- 
tained. The  previous  degrees  of  bachelor  in  ar^s, 
mafter  of  arts,  and  bachelor  in  phyfic,  muft  alfo 
be  conferred  on  them,  before  they  can  be  cre- 
ated do£lors  in  phyfic. 

Such  a  period  for  ftudy  and  fo  many  honours 
feem  to  imply  confiderable  literary  and  medical 
attainments,  and  thefe,  in  many  inftances,  are  un- 
doubtedly, attained.  The  period  of  aftual  refi- 
dence  may  be,  however,  and  generally  is,  abridged 
to  lefs  than  one  third  of  the  nominal  time,  and 
to  a  fliorter  period  than  the  licentiates  ufually 
refide  in  approved  medical  fchools.  Though  exa- 
minations, preliminary  to  each  of .  the  above- 
mentioned  degrees,  are  required,  they  alfo  may 
be,  and  often  are,  in  a  great  meafure,  eluded. 
With  the  aid  of  preparatory  fchemes,  containing 
technical  and  formal  anfwers,  which  are  very 
commonly  ufed,  very  little  real  knowledge  is  re- 
quifite  to  perform  them. 

The  opportunities  of  improvement  in  Oxford 
and  Cambridge  in  languages,  in  abftraft  fciences, 
and  polite  literature,  are  confiderable,  and  phyfi- 
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cians  educated  in  cither  of  thofe  univerfitics,  arc 
frequently  accomplifhed  fcholars.  But  the  pre- 
fumptive  claims  of  fuch  phyficians  to  a  medical 
inllitution,  eftabliflied  by  the  legiflature  for  the 
incorporation  of  every  competent  phyfician,  with- 
out limitation  to  the  graduates  of  thofe  univer- 
fitics, mufl:  depend  on  their  means  of  improve- 
ment as  fchools  of  phyfic. 

What  then  are  their  refources  for  medical 
inftru£lion  ?  Are  they  fo  pre-eminently  fuperior 
as  to  fuperfede  intirely  the  pretenfions  of  phyfi- 
cians educated  in  every  other  univerfity  ?  They 
are,  in  every  branch  of  the  art,  totally  inadequate, 
and  comparatively  contemptible.  Bodies  for 
difieQion  and  anatomical  demonftration  can  only 
be  procured  from  London,  at  an  expence  and 
with  difficulties,  which  almoft  preclude  the  ftudy 
of  anatomy.  There  are  fcarcely  any  opportuni- 
ties for  inveftigating  the  fymptoms  of  difeafes, 
and  obferving  the  efte£ts  of  medicines.  There  are 
but  few,  if  any,  clinical  le6>ures  for  explaining 
them .  There  are  no  le6tures  for  teaching  the  theory 
or  the  pra6lice  of  phyfic.  There  are  no  libraries 
or  colleftions  of  importance  appertaining  pecu- 
liarly to  the  profeffion ;  no  focieties  for  difcufling 
fubjefts,  which  relate  to  it.  Tliere  are  not  {In- 
dents to  excite  the  exertions  of  the  profeflbrs,  or 
to  animate  and  improve  each  other. 

So 
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So  totally  inadequate  are  the  means  of  medical 
improvement,  that  fcarcely  more  than  one  ftudent 
graduates  in  phyfic,  annually,  in  either  of  the 
Englifli  univerfities.  There  are  indeed  profeflbrs 
endowed  with  falaries,  men  of  learning  and  ta- 
lents. Some  of  them  alfo  give  lectures  on  collate- 
ral branches,  calculated  to  give  general  notions  of 
the  fubjefts  they  treat  of ;  but  by  no  means  adapt- 
ed to  medical  ftudents.  Their  leftures,  even  on 
thefe  acceffary  fciences,  muft  necelfarily  be  ac- 
commodated to  the  fuperficial  views  of  their  au- 
ditors, ftudents  of  general  literature,  whofe  pur- 
fuits  will  not  allow  them  to  penetrate  into  fciences, 
with  which  their  interefts  are  only  remotely  con- 
nefted.  Were  their  lectures  adapted  to  medical 
ftudents,  they  would  probably  be  only  attended 
by  a  folitary  candidate  for  the  do£loral  honours 
and  advantages.  The  graduates  in  medicine,  at 
Oxford  and  Cambridge,  are  therefore  reduced  to 
the  neceffity  of  acquiring  their  profeffional  know- 
ledge, for  which  their  own  univerfities  do  not 
afford  the  means,  in  real  medical  fchools.  They 
are  obliged  to  make  the  knowledge  of  their  pro- 
feflion  fubfidiary  to  thofe  collateral  and  orna- 
mental branches,  which  they  have  an  opportunity 
of  acquiring;  and  thus,  what  ought  to  be  their 
principal  objeft  of  purfuit  is  poftponed,  and  be- 
comes only  the  accelTary.    Notwithftanding  the 
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cffential  deficiency  of  their  early  education,  and 
while  they  remain  in  the  Englifli  univerfities, 
by  fuperadding  the  inftruftion  of  real  medical 
fchools,  many  of  them  become  eminently  learned 
and  fkilful  phyficians,  as  well  as  accompliflied 
fcholars.  Their  right  to  participate  in  the  higheft 
profeffional  honours  is  not  difputed.  But  that 
they  fliould  monopolize  them  exclufively,  becaufe 
they  have  graduated  where  their  profeffion  can- 
not be  learned,  is  repugnant  to  equity  and  common 
fenfe. 

The  licentiates  are  a  clafs,  amounting  at  pre- 
fent  to  one  hundred  and  ten  phyficians,  who  have 
had  nearly  fimilar  educations  with  all  thofe  in 
the  Britifli  dominions,  the  few  from  Oxford  and 
Cambridge  only  excepted.  Their  hereditary  for- 
tunes are,  in  general,  lefs  confi4erable  than  thofe 
of  the  fellows.  Their  love  of  eafe,  ov  predileftion 
for  elegant  purfuits  remotely  connefted  with  the 
knowledge  and  duties  of  their  profeffion,  cannot 
be  fo  eafily  indulged.  They  cannot  fo  conve- 
niently prolong  their  refidence  in  the  moft  expen- 
five  and  diffipated  fchools,  where  a  knowledge  of 
medicine  cannot  be  acquired  j  nor  protraft  the  pe- 
riod of  determining  on  their  profeffion,  and  of  de- 
riving emolument  from  their  exertions,  to  procure 
adventitious  honours.  They  are,however,  with  few 

exceptions, 
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exceptions,  men  of  fufficient  fortune  to  obtain  all 
the  important  advantages  of  education.  They  are 
early  placed  in  the  beft  fchools,  where  they  com- 
monly remain  till  they  have  acquired  that  ele- 
mentary knowledge  of  languages  and  fciences, 
w^hich  enables  them  to  profecute  their  various 
profellional  ftudies,  and  often  to  become  emi- 
nently dillinguiflied  for  general  learning.  They 
are  afterwards  ufually  placed  with  an  apothe- 
cary, for  inftrutliion  in  pharmacy ;  a  fituation  not 
fo  flattering  to  vanity,  nor  fo  favourable  for  polite 
accomplifliments,  as  a  college,  but  highly  ad- 
vantageous and  necefl!ary  for  the  preliminary  in- 
fi:ru6tion  of  a  phyfician.  They  learn  there  to 
diftinguifh,  feleft,  and  preferve,  and  alfo  to  pre- 
pare and  compound,  thofe  materials,  with  which 
they  are  chiefly  to  accomplifli  all  that  future 
learning  and  ikiW  can  enable  them,  in  curing 
or  alleviating  difeafe.  An  accurate  knowledge 
of  medicines,  the  primary  and  indifpenfible 
part  of  the  education  of  every  praftitioner  of 
phyfic,  can  only  be  obtained  by  actually  prepar- 
ing them.  The  pupil  of  an  apothecary  is  early 
■habituated,  not  only  to  diftinguifli  and  prepare, 
but  alfo  to  obferve  the  quantities  and  propor- 
tions adminiftered,  and  the  operation  and  powers 
of  remedies.  In  addition  to  thefe  important 
advantages,  and  that  of  learning  pharmaceutic 
thymiftry,  the  fituation  generally  admits  of  much 

reading, 
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reading,  frequently  of  anatomical  inftruftion,  and 
fometimes  of  attending  leflures. 

The  real  ftudents  in  medicine,  after  having 
thus  acquired  the  elements  of  medical  knowledge, 
proceed  to  thofe  fchools,  which  fupply  the  beft 
opportunities  of  further  inftruction  in  their  pro- 
feflion.    They  fele£l  univerfities  and  feminaries, 
where  medicine  flouriflies,  regardlefs  of  antiquity 
of  eftablifliments,  local  prejudices,  oflentatious 
diftindlions,  titular  honours,  or  affumed  privi- 
leges.   They  purfue  their  inquiries  where  they 
are  not  clogged  by  unprofitable  reftriftions,  and 
idle  formalities  and  ceremonies,  the  fuperftitious 
and  exploded  ufages  of  dark  ages,  ftill  retained 
in  Oxford  and  Cambridge,  which  confume  time, 
enhance  expence,   and   abridge  improvement. 
They  profecute  their  refearches  where  difeafe 
fupplies  its  martyrs  for  inveftigating  its  caufes  and 
its  cure ;  and  death  its  victims,  to  inftrutf  the 
future  guardian  of  health  to  arreft  its  fatal  pro- 
grefs.    They  ftudy  where  experienced  and  cele- 
brated profelTors,  large  and  well  regulated  hofpi- 
tals,  extenfive  and  choice  cclleftions  of  natural 
productions  and  artificial  preparations  appertain- 
ing to  medicine,  and  where  copious  and  accefliblc 
medical  libraries  offer  the  fulled  means  of  inftruc- 
tion  :  where  focieties  for  difcuflling  profeffional 
fubjects  ftimulate  inquiry  and  promote  communi- 
cation j 
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cation ;  where  the  thronged  clafs  calls  forth  all 
the  powers  of  the  teacher,  and  emulation  ani- 
mates the  fcholar  *. 

But  though  medicine,  which  includes  fo  many 
branches  of  fcience,  engages  their  chief  attention, 
they  muft  of  neceflity  learn  the  dead  languages,  na- 
tural hiftory  and  natural  philofophy,  and  are  feldom 
entirely  unacquainted  with  the  more  abftrufe 
fciences,  polite  literature,  and  modern  languages. 
Thefe,  however,  they  cultivate  as  fubordinate  to 
the  more  immediate  branches  of  their  profeflion, 
and  they  generally  find,  and  frequently  avail  them- 
felves  of  the  moft  ample  means  of  inftru£tion  in 
them,  w^here  medicine  is  at  the  fame  time  beft 
taught.  Wherever  the  beft  opportunities  of  in- 
ftru6tion  are  prefented,  they  in  general  purfue 
it,  without  being  confined  to  any  fchool  or  any 
country  f.  If  a  genuine  medical  education,  in 
the  purfuit  of  which  the  accomplifiiments  of  the 
fcholar  and  the  gentleman  are  not  neglected,  can 
complete  the  phyfician,  the  licentiates  are  indif- 
putably  intitled  to  rank  with  the  higheft  clafs  of 
the  profeflion,  either  at  home  or  abroad.  For 

their 

*  Edinburoh  enjoys  all  thefe  advantages,  and  is  annually 
attended  by  more  medical  ftudents,  than  have  ftudied  either  at 
Oxford  or  Cambridge  during  any  two  centuries  fince  their 
foundation. 

t  Many  of  the  licentiates,  after  having  accompliflied  their 
degree  at  home,  have  ftudied  in  foreign  fchools,  where  there 
are  excellent  opportunities  of  medical  improvement. 
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their  moral  conducr,  there  is  every  fecurity,  which 
refpe£lable  connexions  and  the  confequent  ad- 
vantages of  good  example,  and  the  early  initia- 
tion of  good  principles  can  produce,  ftrengthened 
by  habits  of  induftry,  liberal  purfuits,  and  fociety, 
and  the  dependence  of  future  fuccefs  upon  irre- 
proachable character.  From  men  animated  by 
fuch  inducements,  improved  by  fuch  culture,  and 
reftrained  by  fuch  obligations,  much  undoubtedly 
might  be"  expetted.  Experience  will  be  found 
to  confirm  what  their  advantages  promife,  that  no 
body  of  phyficians  contains  a  greater  proportion 
of  members  diftinguiflied  by  highly  cultivated 
talents,  aftive  and  ufeful  exertions,  valuable  pub- 
lications and  difcoveries,  and  upright  and  honour- 
able condu£l,  than  the  excluded  licentiates.  They 
do  not  reft  their  equitable  claims  to  fliare  the 
profeiTional  honours  of  their  country,  impartially 
provided  by  the  legiflature  for  every  competent 
phyfician,  on  prefumptive  grounds  of  merit, 
though  it  is  indifputable  that  they  polTefs  thofe, 
which  give  the  ftrongeft  claims.  In  addition  to 
thefe  grounds,  they  appeal  to  experience  whe- 
ther they  have  not  always  been  as  able,  aftive, 
and  efficient  in  improving  every  branch  of  their 
profeffion,  and  in  praftifmg  it  fuccefsfully  and 
beneficially  for  the  community  as  the  graduates 
of  Oxford  and  Cambridge.  They  alfo  appeal  to 
experience,  whether  thofe  of  their  body,  who 

♦  have 
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have  obtained  that  admiflioii  into  the  college, 
through  favour,  which  they  were  entitled  to  by 
right,  have  not  difcharged  the  duties  and  trufts  of 
the  corporation  with  equal  ability  and  integrity. 
When  their  education,  their  talents,  their  acquire- 
ments, are  confidered ;  when  their  labours,  difco- 
veries,  and  publications,  their  private  worth  and 
public  fervices  are  eftimated ;  when  their  compa- 
rative merits  are  weighed ;  when  it  is  admitted 
that  they  have  the  fame  pretenfions  as' nearly  all 
the  phyficians  in  the  kingdom,  and  that  they 
aftually  form  the  great  body  of  the  faculty  in 
the  metropolis  5  can  any  candid,  any  equitable, 
any  honourable  man,  deny  their  right,  in  point  of 
juftice,  to  be  admiflible  into  a  medical  corpora- 
tion ?  into  an  inftitution,  the  only  objefts  of  which 
are,  to  fecure  the  public  from  illiterate  and  un- 
principled impoftors  in  phyfic,  and  to  promote 
the  honour  and  intereft  of  learned,  upright,  and 
able  phyficians  ? 

Under  what  equitable  pretence  can  the  few- 
graduates  from  Oxford  and  Cambridge,  fcarcely 
fufficient  to  perform  the  necelfary  duties  of  the 
college,  monopolize  fuch  an  inftitution  in  a  jfree 
and  enlightened  country  ?  How  can  they  juftify 
the  libel,  implied  by  rejeaion,  upon  the  edu- 
cation of  nearly  every  Britilh  phyfician  ?  upon 

every 
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every  real  medical  univerfity  ?  How  palliate 
the  rejeftion,  with  all  its  humiliating  and  inju- 
rious confequences,  of  fuch  a  body  as  the  licen- 
tiates, who  with  all  the  prefumptive  proofs  of 
fitnefs,  which  the  almoft  uniform  education  of 
their  profeffion  fupplies ;  challenge  and  folicit  any 
equal  tefts  of  learning  and  fkill  that  can  be 
eftablifhed  ? 

Oxford  and  Cambridge  arc  feminaries,  where 
men  of  the  moft  exalted  genius  and  profound 
erudition,  where  the  wifeft  and  beft  men  that  ever 
honoured  this  or  any  country  have  been  educated. 
But  of  all  the  fciences,  perhaps  medicine  alone 
has  never  flourifhed  in  either.  It  is  fcarcely  known 
that  medicine  is  taught  in  them  even  in  this 
country,  and  unknown  upon  the  continent  that 
fuch  fchools  of  phyfic  exift.  Can  there  be  a  more 
decifive  proof  of  their  infignificancy,  than  that,  in 
general,  not  more  than  one  or  two  doftors  in 
phyfic  graduate  annually  at  either,  even  notwith- 
ftanding  the  temptation  of  their  indire£t  and  con- 
tingent beneficial  confequences. 

Were  they  as  celebrated  as  they  are  obfcure,  as 
medical  fchools  ;  were  there  no  others,  which  af- 
ford adequate  opportunities  of  inftruftion  exit- 
ing; there  would,  even  then,  be  only  the  fame 

pica 
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plea  for  excluding  thofe  from  the  college,  who  had 
not  been  educated  in  them,  that  there  is  now  for 
rejefting  thofe,  whofe  education  has  been  confined 
to  thefe  univerfities.  But  the  means  of  medical 
improvement  are  fo  inconfiderable,  that  there  pro- 
bably never  was  a  member  of  the  college,  whofe 
education  was  fo  confined. 

At  the  period  when  the  charter  was  originally 
granted,  Italy  was  the  chief  feat  of  medical  in- 
Itruftion.    France,  Holland,  and  Germany,  have 
been  fucceffively  diftinguiflied  by  the  moft  cele- 
brated medical  fchools,  as  Scotland  is  at  prefent. 
But  in  the  vicillitudes  of  revolving  centuries,  the 
Englifh  univerfities  have  never  emerged  from  ob- 
fcurity  as  the  theatres  of  medicine.    It  is,  how- 
ever, from  Oxford  and  Cambridge,  that  the  col- 
lege candidates  affume  their  title  to  fhare  in  the 
monopoly,  whilit  it  is  in  the  fchools  of  the  licen- 
tiates that  they  learn  their  profeflion.  Medical 
fcience  muft  be  courted  where  fhe  refides  :  with 
Boerhaave,  in  Holland  ;  in  Germany,  with  Hallcr; 
or,  with  Cullen,  at  Edinburgh,    Let  the  metro- 
polis of  England  and  the  college  of  London 
concentrate  her  rays  from  every  quarter  of  the 
globe,  and  not  be  confined  to  the  glimmerings  of 
fchools,  where  medicine  is  unknown.  Suppofe 
the  univerfities.  of  Oxford  and  Cambridge  fhould 
ceafe  to  teach  phyfic;  be  entirely  defcrted  by 

medical 
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medical  ftudentsj  or  be  totally  aboliflied  as  public 
feminaries;  muft  the  college  of  phylicians  and 
the  ftate  of  medicine  in  the  metropolis  depend 
on  their  caprice ;  decline  with  their  decay ;  and 
the  college  be  annihilated  by  their  extinction  ? 
Could  the  legillature  ever  intend,  or,  at  this  pe- 
riod, give  its  fanftion  to  fuch  an  abfurdity  ? 

It  is  melancholy  to  obferve,  how  frequently  in- 
ftitutions,  founded  in  virtue  and  wifdom,  and  con- 
fided to  men,  whofe  education,  abilities,  and 
fitualion  in  fociety,  impofe  on  them  the  ftrongeft 
obligations  to  difcharge  their  truft  with  integrity 
and  fidelity ;  it  is  lamentable  to  reflect,  how  often 
they  are  narrowed  by  jealoufy  and  avarice,  and 
perverted  by  felfiflinefs,  fo  as  even  to  counteract 
diametrically  their  original  and  manifeft  intention, 
and,  from  fources  of  beneficence  and  utility,  to  be 
converted  into  inftruments  of  injuftice  and  op- 
preflTion. 

As  a  pretext  to  extenuate  their  condu61,  the 
graduates  of  Oxford  and  Cambridfre  boaft  ot 
fiiperior  knowledge  of  the  dead  languages,  and 
in  the  preliminary  and  ornamental  branches  ol 
education.  Are  then  the  vehicle  and  embellifli- 
ment  of  medical  knowledge  of  more  importance 
to  a  phyfician  than  the  fcience  and  praftice  oi 
medicine  ?  Is  rhere  not  the  fame  probability  that 

the 
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the  licentiates  excel  in  the  latter,  as  that  the  fel- 
lows are  fuperior  in  the  former  ? 

Admit  their  pretenfions  in  the  dead  lan- 
guages, can  it  be  aflferted  that  the  licentiate's  are 
not  fufficiently  acquainted  with  thefe  for  the 
purpofes  of  medical  learning  ?  Do  they  not  un- 
dergo repeated  examinations,  on  various  fubje£rs, 
in  the  Latin  language  ;  and  do  they  not  challenge 
any  tefts  of  knowledge  of  the  Greek,  which  the 
fellows  will  undertake  ? 

If  it  be  conceded  that  the  fellows  may  boaft  a 
more  critical  knowledge  of  the  dead  languages, 
an  aflumption,  which,  can  only  be  allowed  with 
many  exceptions,  it  will  fcarcely  be  queftioned 
that  the  licentiates  are  more  converfant  in  the 
modern*;  in  which  medical  information  has  for 
fometime  been  chiefly  conveyed,  and  to  which, 
in  future,  it  is  likely  to  be  principally  confined. 

How  ridiculous  for  men  of  acknowledged  eru- 
dition to  be  fcrupuloufly  balancing  their  feparate 
acquirements  and  pretenfions,  which  muft  vary  in 
each,  as  genius,  opportunity,  or  inclination  have 

dire61ed. 

*  The  period,  which  muft  elapfe  before  the  degree  of  doftor 
ill  medicine  can  be  obtained  in  the  Englifli  univerfities,  is  an 
obftacle  to  ftudying  in  foreign  fchools. 
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dire£led.  Medicine  is  connefted  with  fo  man' 
branches  of  knowledge,  that  the  fliortnefs  of  litV 
and  imbecillity  of  human  efforts  are  unequal  t< 
their  attainment. 

The  greatefl:  names  in  which  the  profeflion  can 
glory,  are  monuments,  at  the  fame  time,  of  knoAA  - 
ledge  and  ignorance,  of  wifdom  and  error,  Hi}i 
pocrates  lamented  the  brevity  of  life,  the  extern 
of  art,  the  tranfientnefs  of  opportunity,  and  tho 
fallacy  of  experience.    Boerhaave  adopted  as  hi 
motto  *,  "  fimplicity  is  the  fymbol  of  truth  j"  ar, 
CuUen  with  equal  modefty,  "  to  be  fjee  from  folh 
"  is  the  beginning  of  wifdom  f ."    And  lhall  a 
few  individuals,  with  vain  prefumption,  mono- 
polize a  public  fcientific  inftitution,  under  a  dif- 
puted  claim  of  fuperior  knowledge  in  collateral 
and  fubordinate  branches,  which,  if  conceded, 
renders  it  probable  that  they  are  inferior  in  thi 
fundamental  and  effential  departments  of  their 
profellion  ?  The  quellion  is  not  whether  the  gra- 
duate of  Cambridge  excels  in  mathematics,  ol 
Oxford  in  polite  literature,  or  of  Edinburgh  in 
the  theory  and  praftice  of  phyfic?  it  is  whethc 
the  candidate  for  admiffion  into  the  college,  i 
competently  learned  and  fkilful  in  phyfic  ? 

Withoiii 

•  Simplicitas  figillum  veritatis. 

f  Initiiim  fapientiaj  ftultitia  caruifl'c. 
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Without  then  difputing  their  feparate  advan- 
tages, and  their  refpe£live  attainments,  there  can 
be  no  doubt  that  both  clafiTes  are  highly  cul- 
tivated, and  that  neither  is  intitled  to  arrogate 
fuperiority,  much  lefs  to  deprive  the  other  of  thofe 
equal  rights,  which,  if  not  reftrided  by  law, 
ought,  in  equity,  to  be  extended  to  every  well 
educated  and  well  qualified  phyfician. 

It  has  alfo  been  alledged,  in  juftification  of  the 
monopoly,  that  it  is  difficult  to  afcertain  the  fuf- 
ficiency  of  a  candidate  for  a  medical  college, 
without  an  adequate  knowledge  both  of  his  pre- 
vious opportunities  of  improvement,  and  alfo  of 
his  attainments  and  condutl.  It  is  alTerted,  that 
graduation  in  the  Englifli  univerfities,  is  a  pre- 
fumptive  proof  of  fitnefs,  both  in  learning  and 
morals  ;  and  that  phyficians  who  graduate  elfe- 
^vhere,  having  no  fixed  plan  of  education,  do  not 
poflefs  the  fame  preliminary  recommendation. 
Leaving  out  of  the  confideration  the  total  in- 
adequacy of  Oxford  and  Cambridge  as  fchools  of 
phyfic;  admitting  that  a  degree  from  either  is 
intitled  to  all  the  weight  that  a  prefumptive  proof, 
drawn  from  local  ftudy  and  graduation, can  have; 
ought  it  as  fuch  to  be  exclufively  intitled  to  at- 
tention ?  While  nearly  all  the  phyficians  in  the 
kingdom,  and  dominions  of  Great  Britain,  are 
induced  to  ftudy  and  graduate  in  other  univer- 
fities ; 
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fities;  are  there  not  prefiimptive  proofs  befides,! 
which  may  intitle  a  candidate  to  have  his  qualifi- 
cations even  examined  ?  Is  it  not  juft  that  cor- 
roborating evidence  of  fufficiency  in  any  profcf- 
fion  fliould  be  deduced  from  the  aftual  period  of 
the  candidate's  ftudies  ;  and  from  his  efficient  op- 
portunities of  improvement,  in  that  art  or  fcience 
of  which  he  claims  the  privileges,  independently 
of  local  refidence  ?  The  licentiates  ftudy  in  public 
feminaries,  where  their  application,  improvement, 
and  moral  conduft  are  obfervcd,  both  by  their 
teachers  and  cotemporary  ftudents ;  and  where 
their  refpeftive  charafters  are  well  known.  Their 
diplomas  are  certificates,  and  evidence  of  their 
probity,  as  well  as  learning. 

If  the  mere  time  required  to  attain  a  doctor's 
degree  in  Oxford  or  Cambridge  be  a  reafon  why 
men,  who  have  obtained  theirs  in  other  univer- 
fities,  in  a  fliorter  period,  fliould  not  be  admitted, 
immediately  after  graduating,  to  equal  privileges; 
cannot  an  additional  period  for  improvement  and 
probation,  and  to  equalize  the  pretenfions  of  the 
latter  in  this  refpeft,  be  added  to  that  they  have 
previoufly  palTed,  and  given  certificates  of,  in  ap- 
proved medical  fchools  ? 

Where  a£fual  tells  of  competency  can  be  re- 
forted  to,  prefumptive  and  accelTary  proofs  may 

be 
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be  in  a  great  meafure  difpenfed  with:  but  the 
licentiates  do  not  obje£t  to  every  candidate  being 
obliged  to  prove  that  he  has  ftudied  an  adequate 
time,  in  good  medical  fchools,  and  received  from 
thence  certificates  of  probity  and  learning. 

It  has  indeed  been  objefted  to  their  claim,  that 
there  are  phyficians,  who  have  purchafed  degrees 
without  having  ever  ftudied  in  any  univerfity. 
Such  degrees  are  undoubtedly  intitled  to  very 
little  refpe£t,  and,  affording  no  prefumptive  proof 
of  fitnefs,  might  juftify,  if  not  the  reje6tion  of 
perfons  claiming  to  be  examined  for  admiffion 
under  them,  the  ftri£teft  application  of  the  real 
tefts,  and  an  extended  period  of  probation.  But 
thofe,  who  have  procured  fuch  nominal  degrees 
are  only  exceptions,  which  cannot  prejudice  the 
rights  of  the  great  body  of  well  educated  phyfi- 
cians :  of  phyficians  who  Jhave  ftudied  longer,  in 
the  beft  medical  fchools,  than  the  graduates  of 
Oxford  or  Cambridge  have,  in  general,  either  flu- 
died  medicine,  or  refided  in  thofe  univerfities.  The 
licentiates  are  as  zealous  as  the  fellows  can  be, 
that  ftrift  precaution  fliould  be  obferved  in  the 
admillion  of  members.  They  wifh  that  undoubted 
tefts  of  ability  and  learning  fliould  be  indifpcnfibly 
required.  They  do  not  obje£t  to  reftri£tions  ex- 
acting a  certain  period  of  ftudy  in  approved 
medical  fchools,  and  a  mature  period  of  life  to 
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be  attained  before  admiflion  into  the  college. 
Whatever  impartial  regulations,  wifdom  can  dic- 
tate and  juftice  fanftion,  they  approve.  But  they 
contend  that,  as  far  as  is  confiftent  with  the 
interefts  of  the  college,  the  rights  of  phyficians 
ought  to  be  impartially  admitted. 

It  has  been  (hewn  that  the  phyficians  of  Ox- 
ford and  Cambridge  are  few  in  number,  fcarcely 
fufficient  to  perform  the  neceffary  duties  of  the 
college  and  keep  up  the  fucceffion*:  thar 
thofe  univerfities  are  totally  inadequate  to  a 
medical  education,  and  therefore  cannot  entitle 
their  graduates  to  any  preference,  much  lefs  to 
an  exclufive  monopoly  of  a  medical  corporation 
inftituted  for  public  purpofes.  It  has  been 
fliewn  that  the  licentiates  are  a  numerous  bodv, 
of  the  fame  clafs,  fimilarly  educated,  and  poffeflTed 
of  the  fame  pretenfions  with  nearly  all  the  phy- 
ficians f  in  Great  Britain,  Ireland,  and  the  Britiflr 
dominions :  that  they,  in  general,  have  had  the 
beft  medical  education  which  can  be  obtained, 
either  lat  home  or  abroad,  and  are  in  faft  learned, 
ikilful,  and  upright  phyficians.    It  has  alfo  been 

fliewn, 

*  The  number  of  offices,  with  duties  annexed,  ahtioft  equals 
the  number  of  efficient  members. 

f  The  number  of  phyficians  who  have  graduated  at  Oxford 
and  Cambridge,  and  who  are  not  members  of  the  college,  is  very 
inconfiderablc. 
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iliewn,  that  every  obje£lion  againft  them,  whether 
real,  or  even  only  alledged,  may  be  obviated  by 
regulations*  which,  with  the  aftual  tefts  ot 
examination,  would  amply  fecure  the  interefts 
and  dignity  of  the  college,  and  allow  their  right 
of  admiffion  on  equitable  terms.  Having  eftablifh- 
ed  thefe  premifes,  it  is  manifeft  that  the  equitable 
right  of  every  phyfician  of  mature  age  to  be 
examined,  who  has  had  an  adequate  medical 
education,  without  regard  to  local  ftudy  or  local 
graduation,  is  incontrovertible.  His  right  to  be 
afterwards  admitted  a  member  of  the  college,  if 
found  competent,  is  alfo  equally  indifputable. 
It  remains  to  be  confidered,  whether  the  right  fo 
eftabliflied  in  equity  is  barred  in  law. 

In  order  to  eftablifli  the  legal  right  of  the 
licentiates  to  have  their  qualifications  for  ad- 
miffion into  the  college  of  phyficians  examined, 
it  is  important  to  premife  fome  rules  of  law,  with 
regard  to  the  conftruftion  of  charters  and  ftatutes, 

and 

*  A  candidate  might  be  required  to  have  attained  his 
thirtieth  year ;  to  have  employed  feven  years  in  the  ftudy  of 
phyfic  in  approved  fchools ;  to  have  graduated  in  a  refpe£lable 
univerfity,  where  previous  refidence  and  tefts  of  learning  and 
probity  are  required.  But  with  fuch  prefumptive  claims  he 
ought  to  be  admitted  by  right  to  examination:  and  if  approved, 
admitted  by  right  to  incorporation,  on  having  completed  his 
year  of  probation  as  a  candidate. 
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and  refpe£ting  the  evidence,  which  ought  to 
govern  decifions  both  on  individual  and  corporate 
rights. 

As  legal  axioms,  the  follo\\ang  are  perhaps 
fufficiently  obvious:  but  it  is  neceflary  to  ftate 
them  as  premifes  of  a  conclufion,which invalidates 
the  decilion  of  a  court  of  juftice. 

Confiftency,  ftability,  and  fecurity  require,  that 
the  letter  of  legiflative  a£ls  fliould  ftriftly  and 
rigidly  govern  the  decifions  of  courts  of  lav^^,  in 
cafes  where  the  intention  of  the  legiflature  is 
clearly  expreffed. 

Where  the  language  of  an  aft  is  not  explicit, 
with  regard  to  any  point  under  decifion,  the 
true  legal  meaning,  when  it  can  be  clearly 
deduced  from  the  context,  is  equally  binding. 

Where  the  intention  of  the  legiflature  is  doubt- 
ful, with  regard  to  any  litigated  point  under  deci- 
fion, the  court  ought  to  conflrue  it  liberally,  for 
the  benefit  of  the  community. 

Where  the  intention  of  a  party,  who  obtained 
a  parliamentary  grant,  can  be  afcertained,  it  is  a 
ftrong  evidence  of  the  intention  of  the  legiflature 
with  Regard  to  that  party. 

Where 
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"Where  ufage  is  reforted  to,  in  order  to  illuf- 
trate  the  nature  and  extent  of  a  grant,  the 
ufage  of  thofe  who  obtained  it,  of  their  co- 
temporaries,  and  immediate  fucceffors,  is  moft 
decifive. 

Where  parties  have  fully  and  unconditionally, 
during  a  long  period,  and  jointly  and  equally 
enjoyed  the  fame  privileges,  under,  one  common, 
grant,  it  is  a  mutual  conceffion  and  ftrong  evi- 
dence that  they  are  equally  intitled. 

When  a  court  of  law^,  after  full  and  repeated 
hearings,  deliberately,  repeatedly,  and  without 
diflent,  lays  down  the  law,  with  regard  to  the 
real  points  at  ilTue  between  two  parties ;  and 
when  thefe  opinions  are  legally  reported,  they 
conftitute  a  high  legal  authority;  though  the 
decifion  upon  the  cafe  might  turn  upon  errors 
in  the  proceedings,  or  upon  circumftances  foreign 
to  its  real  merits. 

Where  the  letter  and  fpirit  of  a  grant,  illuftrated 
by  the  original  intent,  ufage,  and  joint  pofTeflion 
of  the  parties,  cannot  be  made  obvious  to  the 
bench,  and  former  opinions  are  got  rid  of  as  not 
being  abfolute  decifions  in  point ;  when  judges 
affume  from  neceffity  or  choice,  the  province  of 
legiflators,  and  regulate  what  is  to  be  law,  on 

grounds 
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grounds  of  expediency,  their  views  ought  to  be 
liberal  and  comprehenfive,  and  their  determina- 
tions, made  for  the  many  not  for  the  few, 
ought  to  extend,  not  abridge,  the  privileges  of 
the  community. 

Thefe  are  rules,  with  regard  to  the  decifion  of 
cafes,  which  may  be  confidered  as  eftabliflied 
legal  maxims. 

The  following  pofitious,  refpefting  the  nature 
of  corporations,  and  their  rights  and  duties,  are, 
it  may  be  prefumed,  equally  indifpulable. 

An  aggregate  corporation  is  a  i)olitic  body, 
confining  of  feveral  individuals,  united  together 
for  public  purpofes,  and  their  own  advantage ; 
•  invefted  with  privileges  and  immunities,  and 
boimd  by  duties  according  to  its  charter  and 
afts  of  Parliament  concerning  it. 

A  corporation  is  bound  to  aft  up  to  the  dc- 
iign  for  which  it  was  inftituted. 

Perpetual  fucceffion  is  an  inherent  right,  and  a 
main  end,  of  every  corporate  body. 

Every  corporation  is  bound  to  admit  all,  who 
are  eligible  under  the  letter,  and.  true  meaning 

and 
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•and  intent  of  its  charter,  and  of  afts  of  parlia- 
ment concerning  it. 

Corporations  may  make  bye-laws  for  the  regu- 
lation of  their  proceedings,  but  they  cannot 
change  the  nature  of  the  fucceilion,  and  give 
themfelves  a  new  mode  of  exiftence.  They  can- 
not fuperadd  qualifications  for  admiffion  not  re- 
quired by  their  charter  and  afts  of  parliament 
concerning  them.  They  cannot  narrow  the  num- 
ber of  the  eligible. 

It  is  taken  for  granted  that  the  above  pofitions, 
as  well  as  thofe,  which  precede  them,  refpefting 
the  rules  of  evidence  and  the  grounds  of  decifions, 
are  fettled,  indifputable  legal  maxims,  which 
ought  to  govern  courts  of  law  in  their  determina- 
tion of  caufes  refpeSling  corporate  rights. 

We  fliall  next  proceed  to  prove,  by  decifive 
evidence,  that  the  letter  and  fpirit  of  the  charter, 
which  originally  incorporated  the  phyficians  of 
London,  and  of  the  aft  of  parliament  which 
confirmed  it,  clearly  demonftrate,  that  the  crown 
and  the  legiflature  did  thereby  grant  and  convey, 
in  perpetuity,  to  every  competent  phyfician,  the 
right  of  being  admitted  a  member  of  the  corpora- 
tion, if  found,  upon  examination,  poflefled  of  the 
qualifications  required  by  the  charter  and  a£l  of 

parliament. 
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parliament.  It  will  alfo  be  (hewn,  that  all  prior 
and  fubfequent  ftatutcs  and  charters,  whether 
completed  or  only  intended,  confirm  this  to  have 
been  the  manifeft  intention  of  the  crown  and 
of  parliament. 

The  firft  flatute  which  has  been  difcovered 
relative  to  praftitioners  in  phyfic,  was  enafted 
in  the  ninth  year  of  the  reign  of  Henry  V. 
The  preamble,  after  reciting  the  mifchiefs  arifing 
from  illiterate  pra£lifers,  dates,  that  "  if  no  man 
"  praftifed  therein  but  al  only  connynge  men 
"  and  approved  fufficiently,  y  learned  in  art, 
"  filofofye,  and  fifyk,  as  it  is  kept  in  othur  londes  and 
"  roialmes,  ther  fliuld  many  man  that  dyeth  for 
"  defaute  of  hclpe,  lyve,  and  no  man  perilh  by 
"  miconnyng."    The  petition  goes  on  to  pray, 
that  no  perfon  be  allowed  to  praftife  phyfic 
"  bot  he  have  long  time  y  ufed  the  fcoles  of  fifyk, 
"  within  Jome  univetjilee,  and  be  graduated  in  the 
"  fame."    In  this  firft  a6l  of  the  legiflature  is 
found  the  fame  juft  and  impartial  fpirit,  which 
pervades  all  fubfequent  acts,  relative  to  the  pro- 
feffion.    Every  phyiician,  who  had  employed  his 
time,  and  labour,  and  money,  in  ftudying  his  pro- 
tefTion,  where  it  was  properly  taught,  who  had 
ufed  the  fchoo/s  of phyftc  and  graduated,  was,  without 
limitation  to  particular  univerfities,  entitled  to  all 
the  privileges  of  his  profeflion.     The  wife  re- 
gulations 
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gulations  of  other  realms  are  referred  to,  from 
which  the  fuperiority  of  their  fchools  of  phyfic, 
at  that  period,  and  the  confequent  higher  eftima- 
tion,  in  which  thofe,  who  had  graduated  abroad, 
were  held,  might  be  inferred,  if  not  eftabhflied  by 
ample  teftimony. 

The  next  ftatute,  refpefting  phyficians,  was  en- 
abled in  the  third  year  of  the  reign  of  Henry 
VIII.    After  enumerating  the  ignorant  and  dan- 
gerous perfons  who  pra6lifed  phyfic,  with  "  great 
"  infamy  to  the  faculty,  and  the  grievous  hurt, 
"  damage,  arid  deftruftion  of  many  of  the  king's 
"  liege  people,"  it  enafts,  "  that  no  perfon  within 
"  the  City  of  London,  nor  within  feven  miles  of 
"  the  fame,  take  upon  him  to  exercife  and  occupy 
"  as  a  phyfician  or  furgeon,  except  he  be  firft 
*'  examined,  approved,   and  admitted  by  the 
"  Bidiop  of  London,  or  by  the  Dean  of  Paul's, 
"  for  the  time  being,  calling  to  him,  or  them, 
four  doctors  of  phyfic ;  and  for  furgery,  other 
"  expert  perfons  in  that  faculty,  and  for  the  firft 
"  examination,  fuch  as  they  fliall  think  con- 
"  venient,  and  afterward,  alway  four  of  them  that 
have  been  fo  approved.'"    Here  again  we  find  no 
partial  limitation.    All  thofe,  who  praftifed  as 
phyficians,  within  the  prefcribed  jurifdi6lion,  were 
equally  fubje£t  to  be  examined ;  and  fuch,  as  were 
approved,  were  equally  intitled  not  only  to  prac- 

tife. 


[    42  ] 

tife,  but  they  might  alfo  perform  the  higher  duty 
of  examining  and  deciding  upon  the  quaUfications 
of  others.  This  adl  remained  in  force  feven  years, 
during  which  period,  every  phyficiari  legally  prac- 
tifing  in  London,  and  within  fevert  miles  round 
it,  muft  neceflarily  have  been  examined  and  ap- 
proved. Such  approved  and  legal  phyficians 
formed  an  incomplete  politic  body,  poffe (Ted  of  the 
excluiive  right  of  praftifing,  and  jointly  with  the 
Bifliop  of  London,  or  Dean  of  Paul's,  the  power 
of  examining  others,  and  of  admitting  them,  if 
competent,  both  to  praftife  and  examine.  This 
ftatute  was  fufficient  for  confining  the  practice  of 
the  metropolis  and  its  environs  to  fuch  as  were 
duly  qualified.  It  contained  the  fame  provifion  for 
examination,  by  four  approved  examiners  or  cen- 
fors,  afterwards  adopted  in  the  fubfequent  charter, 
and  alfo  the  power  of  impofing  a  penalty  on  fuch 
as  praftifed  without  their  approbation.  It  thus 
provided  for  the  main  end  of  the  legiflature,  the 
fafety  of  the  community,  in  a  fimilar  manner.  The 
charter  was  modelled  upon  this  ftatute,  and  adopt- 
ed its  provifions  with  regard  to  the  public.  It  only 
enlarged  them  with  refpe£t  to  phyficians,  and  muft 
be  confidered  as  a  continuation  and  extenfion  of 
this  aft.  The  additional  privileges  conferred  by 
the  charter  were  granted  chiefly  for  the  benefit  of 
thofe,  who  obtained  it,  and  of  their  fucceflTors,  for 
the  interefi:  and  dignity  of  the  faculty  of  phyfic. 

They 
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They  hitherto  only  poffefled  the  right  of  prac- 
tifing,  and  together  with  the  Bifliop  of  London 
or  Dean  of  Paul's,  the  power  of  keeping  up 
a  fuccefliop  of  legal  praftitioners.  But  they  en- 
joyed no  other  legal  franchife.  They  had  no 
officers  legally  conftituted,  no  common  feal,  no 
power  of  holding  property  as  a  body,  of  fuing 
and  being  fued,  or  making  binding  regulations, 
which  are  incident  to  corporations. 

A  charter  was  therefore  petitioned  for  by  fix 
phyficians  named  in  the  petition,  under  the  pa- 
tronage of  Cardinal  Wolfey,  then  Chancellor  of 
England,  who  is  aifo  therein  named  as  a  petition- 
er. The  fix  petitioning  phyficians  mufl:  necef- 
farily  have  been  legally  authorized  to  exercife 
their  profeffion.  It  alfo  cannot  be  doubted  that 
their  application,  which  was  to  obtain  honours'* 
and  privileges  for  all  of  their  ov^ai  body,  who  were 
duly  qualified,  was  made  with  the  concurrence, 
and  fupported  by  the  influence  of  thofe  legal 
phyficians,  who  were  to  fliare  -equally  with  the 
petitioners  in  the  benefits  of  the  grant.  Keeping 
in  view  then  that  the  petitioners  for  the  charter 
were  members  of  a  body  conftituted  by  a  prior 
ftatute  ;  that  every  member  of  that  body  had 
an  intereft  and  equal  title  to  what  was  applied  for, 
and  muft  have  exerted  a  joint  influence  to  obtain 
it ;  that  it  was  granted  by  the  fame  king,  and 

under 
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under  the  patronage  of  the  fame  minifter,  durinrr 
whofe  refpeftive  reign  and  influence  the  prior 
ftatute  had  been  ena£ted  ;  that  it  contained  fimilar 
provifions  for  the  public,  and  additional  ones 
chiefly  for  the  profeflion.  With  thefe  illuftrative 
fafts  before  us,  let  us  now  confider  the  words  and 
intent  of  the  charter  itfelf,  with  regard  to  the 
pcrfons  incorporated,  and  the  defcription  of  per- 
fons  intended  to  keep  up  the  fucceflTion  and  per- 
petuate the  corporation. 

The  charter  of  the  college  of  phyficians  was 
granted  by  Henry  VIII.  in  the  tenth  year  of 
his  reign.  It  fets  forth :  "  That  in  order  to  re- 
*'  ftrain  the  temerity  of  wicked  men,  who  prac- 
"  tife  phyfic  from  avaricious  motives,  to  the 
"  great  detriment  of  the  ignorant  and  credulous  ; 
"  therefore,  partly  in  imitation  of  we//  regu/ated 
"  ^ates  in  Ita/y,  and  many  other  countries.'^ 

'■  We  find  here  in  the  preamble  of  the  charter, 
as  before  in  the  ftatute  of  the  ninth  of  Henry 
V.  a  convincing  proof  of  the  high  eftimation 
in  which  the  regulations  of  foreign  countries, 
with  regard  to  medicine,  were  held  by  the  crown, 
as  well  as  by  the  parliament.  This  afl!brds  a 
ftrong  prefumption,  that  the  privileges  of  phy- 
ficians in  England  were,  as  under  the  former  adts 
of  parliament,  to  be  extended  to  fuch  as  had 

ftudicd 
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ftudied  and  graduated  in  countries  where  medi- 
cine flourifhed;  and  of  which  the  wife  regulations, 
with  regard  to  it,  influenced  the  crown  and  the 
legiflature  to  imitate  them. 

The  charter  goes  on  to  ftate,  that,  "  partly  in 
"  compliance  with  the  petition  of  the  grave  and 
"  learned  men,  John  Chambre,  Thomas  Linacre, 
"  Ferdinand  de  Vi6toria,  the  king's  phyficians ; 
"  and  of  Nicholas  Halfewell,  John  Francis,  and 
"  Robert  Yaxley,  phyficians,  the  king  eftablifhes, 
"  collegium  fierpetiium  dodortm     gr avium  virorurny 
"  (a  perpetual  college  of  Jedate  and  learned  men) 
.  "  who  may  publicly  pra6^ife  phyfic  in  our  City 
"  of  London,  and  its  fuburbs,  within  feven  miles 
"  in  circumference."    This  is  the  concife,  yet 
definite  and  comprehenfive  defcription  of  thofe 
phyficians,  who  were  to  conftitute  the  corporate 
body.    Integrity  and  learning  were  the  only  re- 
quifites.    Having  pointed  out  the  qualifications, 
the  charter  proceeds  to  flate  the  duties  of  the 
members :  "  whofe  care  it  will  be,  as  we  hope, 
as  well  out  of  regard  to  their  own  honour,  as  to 
"  public  utility,  to  difcourage  by  their  own  ex- 
"  ample  and  authority,  the  ignorance  and  raflmefs 
of  thofe  crafty  people,  whom  we  have  made 
mention  of,  and  to  punifli  them,  both  by  our 
"  laws  lately  made  public,  and  by  decrees  to  be 
"  eftablimed  by  the  college  itfelf."    The  fame 

legal 
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legal  phyficians,  who  had  given  tells  of  their 
gravity  and  learning,  and  had  a£ted  under  the 
prior  ftatute,  here  referred  to,  v.  ere  to  accompliO! 
the  fame  objects,  within  the  fame  jurifdifilion, 
by  the  fame  and  fimilar  means  only.  The  charter 
goes  on  to  ftate :  "  In  order  that  thefe  ends  may 
*'  be  more  readily  accompliflied,  we  grant  to  the 
"  aforefaid  John  Chambre,  Thomas  Linacre,  &c. 
*'  phyficians,  quod  ijiji  omnefque  homines  ejufdem  fa- 
"  cvltaiis  de     in  civitate predion  Jint  in  re  &  nomine 
"  unum  corpus  dff  comunitas perjietiia  Jive  collegium per- 
"  petuum."    (That  they,  and  all  men  of  the  fame 
faculty,  of  and  in  the  aforefaid  city,  be  in  faSl  and  iii 
name  one  body  and  perpetual  commonalty,  or  perpetual 
college.)    Need  there  a  comment?  Can  dulnefs 
miftake,  or  cafuiftry  evade?  Can  language  and 
intention  be  more  explicit  ?  A  charter  is  granted 
to  fix  perfons  therein  named,  that  they  and  all 
other  men  of  the  fame  faculty  fhall  conftitute  one 
body  and  perpetual  corporation.    Can  it  be  a 
queftion,  whether  men  of  the  fame  faculty,  with 
the  qualifications  required  by  the  charter  in  the 
higheft  degree,  in  the  precife  fituation  with  rcf- 
pe£t  to  claims  of  thofe  who  obtained  it,  are 
legally  entitled  to   the    corporate   franchifes ' 
Their  right,  under  the  exprefs  terms  and  letter 
of  the  charter,  is  too  clear  to  require  to  be 
illuftrated  by  additional  fafts,  or  enforced  by  fur- 
ther arguments. 

The 
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The  charter,  havmg  pomted  out  its  obje£ls,  the 
qualifications  and  general  duties  of  the  members 
of  the  college,  the  perfons  of  whom  it  ftiould 
then,  and  for  ever  afterwards  confift,  proceeds  to 
eftablifli  the  officers  it  fhall  have  and  their  duties, 
and  the  farther  privileges  it  fhall  enjoy.  "  The 
"  college  fhall  have  power  to  ele£l  annually,  for 
"  ever,  out  of  their  own  body,  one  difcreet  and 
'*  (killed  in  the  faculty  of  medicine,  to  be  pre- 
"  fident  of  the  faid  college  ;  to  fupervife,  regulate, 
"  and  govern,  for  the  year,  the  faid  college  or 
"  commonalty,  and  all  men  of  the  fame  faculty, 
"  and  their  affairs."  The  power,  here  conferred 
on  the  prefident,  extends  not  only  to  the  corpo- 
rators, but  to  all  men  of  the  fame  faculty.  The 
charter  wifely  provides,  that  thofe,  who  are  in- 
capable of  becoming  members,  or  who  refufe  to  be 
incorporated,  fhall  not  be  exempted  from  its  jurif- 
diction.    Otherwife,  the  very  evils,  it  was  granted 
to  fupprefs,  would  be  fanftioned  by  it. 

The  power  of  perpetual  fucceflion,  of  having  a 
common  feal,  of  purchafmg  lands,  of  fuing  and 
being  fued,  are  next  conceded ;  and  the  charter 
goes  on  to  grant :  "  that  the  college  may  hold 
"  lawful  affemblies  among  themfelves,  and  make 
"  ftatutes  and  regulations  for  the  wholefome  govern- 
"  ment,furfiervifing  and  correEiion  of  the  faid  college 
"  or  commonalty,  and  of  all  men  excrcifmg  the 

"  fame 
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fame  faculty  in  the  faid  city,  and  within  feven 
"  miles  round  the  fame."  The  power  of  making 
bye-laws  of  regulation  is  inherent  in  all  corpora- 
tions. It  is  here  exprefsly  granted,  with  the  re- 
ftri£lion  of  their  being  falutary,  which  enforces  a 
condition  to  be  always  prefumed  in  law.  But 
can  a  bye-law,  which  changes  the  nature  of  the 
fucccfljon,  which  difmherits  the  legitimate  fuc- 
cefTors,  which  fliuts  out  a  majority  of  the  eligible, 
which  fubverts  the  conftitution  of  the  corporation, 
which  endangers  its  extinflion,  be  confidered,  in 
contemplation  of  law,  as  a  mere  regulation*?  If 
it  could  be  fo  drained  and  perverted,  could  preju- 
dice diftort  it  into  a  falutary  regulation 

The  next  claufe  of  the  charter  grants  to  the 
college :  "  that  no  one  fliould  exercife  the  faid 
"  faculty  in  the  faid  city,  or  feven  miles  round  it, 
"  unlefs  admitted  to  this  privilege  by  the  faid 
"  prefident  and  commonalty,  or  their  fuccelTors, 
"  for  the  time  being,  by  letters  of  the  prefident 
"  and  college,  given  under  their  common  feal." 
It  is  manifeft  from  the  claufes,  authorizing  the 
prefident  to  fupervife  the  college  and  all  men  of 
the  fame  faculty  j  empowering  the  college  to 

make 

*  The  bye-law  confining  the  right  of  examination  for  ad- 
miflion,  into  the  clafs  of  candidates  and  fiibfeqiient  incorpora- 
tion, to  the  graduates  of  Oxford  and  Cambridge,  is  attended 
with  all  thefe  evils. 
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make  bye- laws  for  their  own  body  and  all  others 
of  the  fame  faculty ;  and  from  this  laft  recited 
claufe,  enabling  them  to  punifli  all,  who  praftifed 
medicine  without  their  permiffion ;  that  there 
were  perfons,  in  the  contemplation  of  the  charter, 
who  might  be  allowed  to  pra6life  without  being 
entitled  to  be  admitted  members.  The  jurifdifilion 
of  the  college  extended  to  all  who  pra£lifed  me- 
dicine in  any  line  or  degree ;  whether  as  phyfi- 
cians,  as  furgeons,  or  apothecaries ;  as  oculifts,  or 
partial  praftifers  in  any  branch  of  the  profeffion. 
It  is  evident  that  the  metropolis  rauft  always  have 
contained  a  numerous  body,  who  would  not  come 
within  the  defcription  and  meaning  of  the  charter 
as  eligible  for  adraiflion,  and  who  might,  notwith- 
ftanding,  be  permitted  to  pra£life  under  the  fuper- 
intendence  and  controul  of  the  college.  It  is,  in 
fa£t,  proved  from  their  own  annals,  that  fuch  per- 
fons were  fo  permitted.  But  can  a  power' of  ex- 
cluding fuch  as  are  incompetent  in  education  or 
learning,  or  unfit,  from  the  partial  and  inferior  lines 
of  the  profeffion  they  have  chofen,  authorize  the 
reje£lion  of  tihofe,  who  have  /ong  time  iifed  the  fchooh 
offihyfic,  and  graduated  in  the  fame^  KS  required  by 
the  ftatute  of  Henry  V  ?  of  thofe  of  the  fame 
defcription,  who  were  admitted  both  to  Jira6iife  and 
examine  under  the  ftatute  of  Henry  Vtll  ?  of  thofe 
who  pofTefs  the  learning  and  difcretion  required 
by  the  charter,  and  ore  groiindedly  learned  and 

E  deeply 
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deeply  Jiudled  in  Jihyfic,  as  required  by  the  confirma- 
tory aft  of  parliament?  If  this  be  juftifiable,  the 
power  of  thofe,  in  poflTefllon  of  the  college,  of 
admitting  others  is  perfeftly  arbitrary.  They 
could  alfo  at  pleafure,  and  with  comparative  pro- 
priety, exclude  the  very  defcription  of  phyficians 
they  now  admit.  The  diftates  of  reafon,  the 
rules  of  equity,  the  maxims  of  law,  would,  in 
this  cafe,  be  perfectly  nugatory,  as  applied  to  the 
conftru6lion  of  this  charter. 

After  conceding  the  power  of  punifliing  all, 
who  praftife  phyfic  without  their  permillion,  the 
charter  direfts  and  grants :  "  that  the  college 
"  fhould  annually  ele6t  four  members,  who  fhouid 
"  have  the  fupervifal,  examination,  correftion, 
"  and  government  of  all  the  phyficians  of  the  faid 
"  city,  and  of  all  other  phyficians,  who  fliould  in 
"  any  manner  exercife  the  faculty  of  phyfic  with- 
"  in  feven  miles  round  j  and  the  power  of  punifli- 
"  ing  the  faid  phyficians  for  their  delinquencies 
"  in  unskilfully  exercifing  that  faculty.  They 
"  were  likewife  to  have  the  fuperintendence  and 
"  examination  of  all  forts  of  medicines,  and  of 
"  the  prefcriptions  for  them,of  the  faid  phyficians, 
"  whenever  it  might  be  neceflfary  for  the  public 
"  advantage,  fo  that  delinquents  in  praftice  might 
"  be  puniflied  by  fines,  imprifonment,  and  by 
"  other  reafonable  methods."  It  appears  that  the 

prefideiit 
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prefident  and  cenfors  were  the  fole  executive 
officers  of  the  corporation  invefted  with  power  by 
the  charter.  The  prefident  was  to  fupervife  and 
regulate  the  affairs  of  the  college  and  of  the  fa- 
culty. The  cenfors  were  to  fuperintend  and  regu- 
late the  practice  of  phyfic  ;  to  inveftigate  medi- 
cines and  their  adminiftration  i  and  to  examine 
the  qualifications  of  phyficians.  There  is  no  fpe- 
cific  mode  of  examination  pointed  out,  but  the 
power  and  duty  of  examining  are  clearly  vefted  in 
the  cenfors.  In  order  to  perpetuate  the  fucceffion, 
they  are  bound  to  examine  thofe,  who  have  the 
prefumptive  claims  of  the  original  members,  a 
degree  from  a  refpectable  univerfity,  after  having 
ufed  the  fchools  of  phyfic.  The  college  is  alfo 
bound  to  admit  thofe,  who,  on  examination,  are 
found  to  poflTefs  the  qualifications  required  by  the 
charter.  Otherwife,  the  college  might  be  an- 
nihilated, or  converted  into  an  inftrument,  in  the 
hands  of  any  party  in  pofleffion,  to  deprefs  the 
very  perfons  it  was  intended  to  encourage,  and 
even  to  tolerate  quacks  and  impoftors.  The 
charter  laftly  exempts  the  members  of  the  college 
from  being  fummoned  to  aflizes,  ferving  on  juries, 
and  inquefts. 

The  obje£ts  of  the  charter  are,  exprefsly,  the 
fafety  of  the  public,  and,  obvioufly,  the  intereft 
and  dignity  of  the  corporators. 

E  2  The 
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"I'he  perfons  originally  incorporated  were  the 
fix  petitioners,  arid  all  other  men  of  the  fame  fa- 
culty, incltading,  l)eyond  all  doubt,  all  legal  phy- 
ficians,  who  had  been  approved  under  the  prior 
ftatiite. 

hthe  qualifications  for  incorporation  are,  ex- 
plicitly, learning  and ' moral  chara£t'er. 

The  officers  conftituted  by  the  charter  are  a 
prefident  and  four  cenfors ;  the  former  to  fuper- 
vife  and  regulate  the  affairs  of  the  college  and 
faculty;  the  latter  to  fuperintend  and  regulate 
whatever  relates  to  pr'a6tice.  The  cenfors  are  to 
examine,  and  though  the  defcription  of  perfons 
to  be  examined  for  incorporation,  the  mode  of 
"exaniination,  or  the  form  of  admiffion,  be  not 
exprefsly  mentioned,  it  is  inconteftible  that  the 
college  was  to  be  perpetuated  by  the  farne  de- 
fcription of  pei-fons,  as  thofe  originally  incorpo- 
rated, who  polTefs  the  qualifications  required  by 
the  charter. 

As  all  who  praSlife  phyfic  are  urider  the  Cort- 
troul  of  the  cenfors,  they  are  authorized  to  ejl:- 
amine  and  allow  perfons  to  praStife,  who  are  only 
competent  in  parficular  branches,  or  in  inferior : 
fituations  of  the  profeflfion,' or  who  diecline  incor- 
poration.   But  this  by  no  nieaiis  implies  a  powfen 
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of  refufing  to  examine,  for  admiflion,  fuch  as  come 
within  the  terms  and  meaning  of  the  charter. 

The  college  are  alfo  empowered  to  make  fa- 
lutary  bye-laws  and  regulations.  But  was  it  ever 
contended  in  law  that  fuch  a  power,  incident  to 
every  corporation,  can  authorize  the  exifting 
members  to  change  the  nature  of  the  fucceffion, 
or  to  confine  it  arbitrarily  ? 

The  letter  and  fpirit  of  this  charter,  with  refpe£l 
to  the  fucceffion,  are  fo  obvious,  that  i^Q  doub|: 
'9an  exift  as  to  the  intention  of  thofe,  who  ob- 
tained it,  or  of  the  crov^^n,  which  granted  it.  That, 
however,  which  cannot  be  made  clearer  in  point 
of  meaning,  by  argument  Qf  illuftration,  may  be 
confirmed  by  repetition,  and  corroborated  by 
higher  authority. 

About  four  years  after  it  was  originally  grant- 
ed, the  charter  was  confirmed,  and  the  privileges 
of  the  college  were  extended  by  a£t  of  parlia- 
ment. Hence  arifes  an  accumulation  of  evidence 
to  afcertain  the  intent  of  all  the  parties  concern- 
ed in  the  charter  and  ftatute,  which  can  rarely 
concur. 

During  the  interval  bet^^'pen  granting  the  for- 
fosii  and  enacting  the  latter,  an  ample  opportunity 
■  was  afforded  for  obferving  the  operation  of  the 

charter, 
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charter,  and  re£lifying,  in  the  new  a£l,  what  was 
wrong,  and  fupplying  what  appeared  deficient. 
The  ftatate  was  applied  for  by  the  fame  indi- 
viduals, who  had  petitioned  for  the  charter,  was 
ena£ted  under  the  fame  lyings  who  had  granted  it, 
and  under  the  mfluence  of  the  fame  minifter,  who 
had  jointly  petitioned  for  it. 

Let  us  now  proceed  to  afcertain  whether  the 
fame  parties,  fo  prepared  by  obfervation  and  ex- 
perience, altered,  by  the  authority  of  parliament, 
the  qualifications  for  incorporation,  or  changed 
the  nature  of  the  fuccelTion ;  whether  admiflion 
was  to  be  confined  to  the  graduates  of  Oxford 
or  Cambridge,  not  mentioned  in  the  charter;  or 
whether  the  college  was  inverted  with  a  right  of 
admitting  or  rejefting  arbitrarily. 

The  ftatute,  which  confirmed  the  charter,  inti- 
tled,  "  the  privileges  and  authority  of  phyficians 
"  in  London,"  was  enafted  in  the  fourteenth 
and  fifteenth  of  Henry  VIII.  and  begins  as 
follows : — "  In  the  moft  humble  wife  flieweth 
"  unto  your  Highnefs,  your  true  and  faithful! 
"  fubjefts  and  liegemen,  John  Chambre,  Thomas  | 
"  Linacre,  Fernandus  de  Vicloria,  your  phyfi- 

ciansi  and  Nicholas  Halfewell,  John  Fraunces,  j 
"  and  Robert  Yaxley,  and  all  odermen  of  the  fame 
"  faculte  within  the  citty  of  London  and  feaven  myles  i 
*'  about.  That  where  your  Highnefs  by  your  i 

"  moft  $ 


[    55  ] 

"  moft  gracious  letters  patents,  bearing  date 
"  Weftminfter  the  twentie  third  day  of  Septem- 
"  ber,  the  tenth  yeare  of  your  moft  noble  reigne, 
"  for  the  comonwealth  of  this  your  realme  in  due 
"  exercifing  and  praftifing  of  the  faculte  of  phy- 
"  ficke,  and  the  good  miniftration  of  medicyns  to 
"  be  had,  have  incorporate  and  made  of  us  and  of 
"  our  companye  aforefaid,  one  body  and  perpetual 
"  coialtie  or  fellowJJipp  of  the  facultee  of  phijickey  and 
"  to  have perpetuall  fuccejjion.'"  That  the  members 
of  the  college  underftood  the  right  of  incorpora- 
tion to  be  extended  by  the  charter  to  all  compe- 
tent phyficians,  and  that  it  was  in  fa£l  fo  ex- 
tended, is  here  affirmed  by  themfelves.  The  pe- 
titioners affert,  and  their  petition  is  embodied  in 
the  ftatute,  that  the  charter  did  incorporate  them 
and  all  others  of  the  fame  faculty,  in  whofe  names, 
as  well  as  their  own,  they  apply  for  a  confirma- 
tion of  it,  and  an  extenfion  of  privileges. — Can 
there  be  in  any  cafe  more  conclufive  evidence  ? 

The  ftatute  proceeds — "  to  have  perpetuall  fuc- 
"  ceflion  and  comon  feale,  and  to  chofe  yearely 
"  a  prefident  of  the  fame  fellowfliipp  and  comon- 
"  altie,  to  overfee,  rule,  and  governe  the  faid  fel- 
"  lowfliipp  and  commonaltie,  and  all  men  of  the 
*'  fame  facultie,  with  divers  oder  liberties  and  pri- 
"  vileges."  If  all  phyficians,  found  duly  qualified 
under  the  a6l  of  the  third  of  Henry  VIII.  were  in- 
corporated 
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corporated  by  the  charter,  as  has  been  demonftrat- 
ed,  and  their  prefident  was  to  overfee  and  govern 
the  faid  corporate  body,  and  all  men  of  the  fame 
faculty ;  it  is  an  evident  inference,  that  all  men 
of  the  fame  faculty,  not  corporators,  mull:  mean 
thofe  not  duly  qualified,  and  thofe,  who  refufed  in- 
corporation. The  ftatute  recapitulates  the  char- 
ter, and  then  proceeds,  "  And  forfomoch  that  the 
"  making  of  the  faid  corporation  is  meritorious 
"  and  very  good  for  the  comonwealth  of  this  your 
"  realme.  It  is  therefore  expedient  and  necelTarie 
"  to  provide  that  noe per/on  of  the  faid  fioHlyke  body 
"  and  comonaliie  aforejaid  bee  fuffered  to  exercife 
"  and  praSlyfe  phylick  but  oonly  thefe  perfons 
"  that  be  p-ofotmd,  fad,  and  difcreete,  groiindly 
"  learned  and  deeply  Jiudied  in  Jihyfyke."  The 
charter  decreed  that  a /lerjtetual  college  Ihould  be 
inftituted  of  learned  and  fedate  men,  and  granted 
that  the  petitioners,  therein  named,  and  all  men  of 
the  fame  faculty  of  and  in  the  aforefaid  city,  be,  in 
fa6t  and  in  name,  one  body  and  perpetual  com- 
monalty or  perpetual  college.  Four  years  after- 
wards, the  very  fame  petitioners,  who  obtained 
the  charter,  in  conjunftion  with  all  other  learned 
and  fedate  phyficians,  who  had  been  incor- 
porated, petition  for  and  obtain  an  aft  of  parlia- 
ment confirming  the  charter  and  extending  their 
privileges.  Their  petition,  which  is  incorporated 
and  forms  part  of  the  a6t,  prays  what  ?  That  the 

qualifications 
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qualifications  for  admiffion  fliall  be  changed? 
That  a  candidate  fliall  have  graduated  at  Oxford 
or  Cambridge,  to  be  entitled  to  have  his  fitnefs 
for  incorporation  examined  ?  The  framers  of  this 
aft,  the  faculty  of  phyfic  in  London,  and  the 
legiflature  of  England,  had  more  enlarged,  more 
libera],  and  w'lfer  views.    They  did  not  cramp 
the  grov^th  of  a  rifing  inftitution,  to  which 
they  had  given  birth,  by  reprefling  thofe,  who 
might  beft  accomplifli  its  purpofes,  and  con- 
fequently  be  beft  entitled  to   its  advantages. 
They  did  not  fow  the  feeds  of  decay  and  diflblu- 
tion  in  a  fyftem,  which  they  meant  fliould  furvive 
and  fiourifli  for  great  and  public  purpofes,  by  ren- 
dering it  dependent  on  the  fluftuating  ftate  and 
uncertain  duration  of  any  other  precarious  politic 
body.    They  did  not  interdi6t  their  legitimate 
fucceffors,  men,  who  might  polTefs  every  title 
under  which  they  themfelves  claimed,  obtained, 
and  enjoyed  the  privileges  both  of  the  charter 
and  aft  of  parliament.    They  could  not  forefee 
that  the  college  would,  at  a  future  period,  fo  far 
deviate  from  their  liberal  plan,  as  to  depreciate 
and  opprels  the  great  body  of  phyficians  which 
the  charter  and  ftatute  were  granted  to  pro- 
teft.    Nor  does  it  appear  that  they  could  have 
taken  any  precautions,  beyond  what  they  have 
done,  which  would  have  availed  to  fecure  to  the 

faculty. 
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faculty,  and  confequently  to  the  community,  the 
advantages  of  their  inftitution. 

The  charter,  on  their  petition,  granted  and  con- 
veyed, in  perpetuity,  the  right  of  incorporation 
to  learned  and  fedate  phyficians.  The  ftatute 
enafted,  that  no  perfon  of  the  faid  politic  body, 
fhould  pra6tife  phyfic  but  thofe  that  were  pro- 
found, fad  and  diftreet,  groundly  learned  and 
deeply  lludied  in  phyfic.  The  qualifications  for 
incorporation  are  expretfed  more  at  large  in  the 
ftatute  than  in  the  charter,  but  are  virtually  the 
fame.  They  relate  folely  to  the  fitnefs  of  the 
perfon,  and  have  no  reference  to  the  fchools,  in 
which  he  acquired  that  fitnefs.  The  phyficians 
who  obtained,  and  the  crown  and  parliament 
which  granted  the  charter,  and  enafted  the 
ftatute,  had  as  little  fufpicion  that  the.  right  of 
admiifion  would  ever  be  confined  to  the  gra- 
duates of  Oxford  and  Cambridge,  as  to  thofe 
of  Aberdeen  and  St.  Andrew's.  The  ftatute 
having  ftated  the  qualifications  requifite  in  thofe, 
who  pra6tifed  phyfic  as  members  of  the  politic 
body  and  commonalty,  goes  on — '*  In  confidera- 
"  tion  whereof,  and  for  the  further  authorifeing 
"  of  the  fame  letters  patents,  and  alfoe  enlarge- 
"  ing  of  further  articles  for  the  faid  comon- 
"  wealth  to  be  had  and  made,  pleafeth  it  your 
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"  Highnefs,  with  the  aflent  of  your  lords  fpiritual 
"  and  temporal,  and  the  comons  in  this  prefent 
"  parliament  aflembled,  to  ena£le,  ordeyne,  and 
"  eftablifh,  that  the  faid  corporation  of  the  faid 
"  comonaltie,  and  fellowfliipp  of  the  facultie 
of  phyfyke  aforefaid,  and  all  and  every  graunt, 
"  articles,  and  other  thing  conteyned  and  fpe- 
"  cified  in  the  faid  letters  patents,  bee  approved, 
"  granted,  ratified  and  confirmed  in  this  prefent 
"  parliament,  and  cleerely  authorifed  and  ad- 
"  mitted  by  the  fame  good,  lawfull,  and  avayle- 
"  able  to  your  faid  bodie  corporate,  and  their 
"  fucceflbrs  for  ever,  in  as  amjile  and  large  manner 
*'  as  may  be  taken,  thought  and  conjlrued,  by  the  fame^ 
Language  cannot  fupply  more  forcible  terms  to 
fe^re  in  perpetuity  to  the  faculty  of  phyfic  in 
London,  the  privileges  the  charter  conveyed. 

If  we  are  to  give  credit  to  the  charter,  the 
petitioners  prayed  and  the  crown  granted,  "  that 
"  they  themfelves,  and  all  men  of  the  fame 
"  faculty,  (meaning  all  legally  qualified  under 
"  the  prior  ftatute)  of  and  in  the  aforefaid  city, 
"  be  in  faft  and  in  name  one  body  and  perpetual 
"  commonalty  or  perpetual  college."  If  we 
are  to  believe  the  ftatute,  the  very  fame  peti- 
tioners, jointly  with  all  men  of  the  fame  faculty 
who  had  been  incorporated,  again  prayed  and 
parliament  enaQed,  "  that  noe  perfon  of  the  faid 

"  politic 
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"  politie  body  and  comnwnalty  be  fuffered  to 
exercife  and  praftife  phylic,  but  only  thefa 
"  perfons  thjit  be  profound,  Jad,  and  dijcreet^groundly. 
"  learned  md  deeply  fiudied  in  phyfic which  is 
equivalent  to  enafiling,  that  all  pofleffed  of  thef© 
fequifites  fhall  be  allowed  to  pra6life  as  members 
of  th$  politic  body  and  commonalty.  The  fta-. 
tute  then  ena£ls,  that  every  privilege  conveyed 
by  the  charter  fhall  be  ratified  and  confirmed, 
and  be  available  to  your  faid  body  corporate  and 
their  fucceffors  for  ever,  in  as  ample  and  large  a 
manner  as  may  be  taken,  thought,  and  conftrued 
by  the  fame.  Can  the  exclulion  of  the  great 
majority  of  their  fucceffors,  with  almoft  every 
imaginable  claim,  be  compatible  with  a  large 
and  liberal  conftruction  of  the  fame?  Reafon 
revolts  at  a  pofjtion  fo  monftrous. 

After  confirming  the  charter  the  ftatute  pro- 
ceeds: "  And  that  it  pleafe  your  Highnefs, 
"  with  the  affent  of  your  faid  lords  fpiritual  and 
"  temporal  in  this  your  prefent  parliament  affem- 
"  bled,  furtherlie  to  enaft,  ordeyne,  and  ftabliflie, 
^'  that  the  fixe  perfons  before  faid,  in  your  faid 
^'  moft  gracious  letters  patents  named  as  prin- 
"  cipalles,  and  firft  named  of  the  fajd  comonaltie 
"  and  fellowfliipp,  chofyng  to  them  twoo  moo 
*'  of  the  faid  comonaltie,  from  hence  forward  be 
"  called  and  clepyd  eleftys."    This  enadtment, 

not 
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not  contained  in  the  charter,  proves  that  tht 
corporation  did  confift  of  more  pierfons -than  the 
iix 'original  jJefitionefs,  and  that  all  the  members 
caffife  nnder  'the  famfe  defcriptioii  of  commons 
and  fellox^'S,  and  were  equally  eligible  to  the 
higheft  lituatiohs  -in  the  college.  The  ftatute 
■adds — "  And  that  the  farfte  Ele£tys  yearly  choife 
"  one  of  them  to  bee  prefident  of  the  faid  comon^ 
"  alty,  and  as  oft  as  any  df  the  rowmes  and 
"  places  of  the  fame  ele£lys  (hall  foi'tune  to  be 
*'  voyid,  by  death  or  otherwife,  then  the  fur- 
"  Ttrours  of  the  faid  ele£tys,  within  thirtie  o'r 
"  fbrtie  dayes  next  after  'the  death  of  'theirti  or 
*'  any  of  them,  ftiall  chofe,  name,  and  admitt  One 
"  or  Tnoo,  as  -need  'fliali  require,  of  the  moft 
cunyng  and  expert  men  of  an'd  in  the  [aid  'faeultk 
"  in  London,  to  fupply  the  faid  roome  and  num- 
"  ber  of  eight  perfons."  The  fkculty  iri  Londoti 
is  here  fynonymcJus  with  the  commdnalty  !arid 
fellowfhip,  which  proves  that  the  cunning  arid 
'expert  men  of  the  faculty,  who  chofe  it,  were 
'then,  and  were  intended  in  future,  to  be  fellow's 
^  and  commons,  and  eligible  to  be  ehbfen  -ele^ls. 
The  ftatute  proceeds— "  •  So  that  hee '^or  ^they, 
"  that  fhall  be  fo  chofen,  bee  firft  by. the: faid 
"  fupervifors  ftraytly  examined,  after  ^'a  -fornVe 
"  devifed  by  the  faid  eleftys,  -arid  alfo  by  the. faid 
"  fupervifors  approved."  This  claufe  confirms 
by  implication  what  had  been  eftabliflied  by  the 
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charter,  that  the  fupervifors  or  cenfors  were  the 
fole  legal  examiners  of  qualifications  for  partial 
or  fubordinate  praftice,  within  the  jurifdi61ion 
of  the  college  ;  and  alfo  for  incorporation,  as  well 
as  for  the  fuperior  order  of  ele£ls  conftituted 
by  the  ftatute.  This  is  farther  confirmed  by  the 
next  claufe,  which  vefts  in  the  prefident  and 
elefts,  the  power  of  examining  and  permitting  to 
praftife,  perfons  refiding  without  the  immediate 
jurifditlion  of  the  corporation.  "  And  where  that 
"  in  dyoccfys  of  England  out  of  London,  it  is  not 
"  light  to  fynde  alway  men  liable  to  fufficiauntly 
"  examyne,  after  the  ftatute,  fuch  as  fhall  be 
"  admitted  to  exercife  phyficke  in  them ;  that 
"  it  may  be  enafled  in  this  prefent  parliament, 
**  that  noo  perfon  from  hensforth  be  fufFered  to 
'*  exercyfe  or  praftyfe  in  ph}ficke,  through  Eng- 
land,  untill  fuch  time  that  he  bee  examined  at 
"  London  by  the  faid  prefident  and  three  of  the 
"  faid  eleftvs."  The  cenfors  were  to  examine 
all  who  praftifed  phyfic  within  London  and  feven 
miles  round ;  and  the  prcfident  and  elefils  all 
beyond  thofe  limits.  The  ftatute  concludes, 
"  and  to  have  from  the  faid  prefident  or  elett)s 
"  letters  teftimonials  of  theire  approveing  and 
"  examination,  except  he  be  a  graduat  of  Oxford 
"  or  Cantebry gge,  which  hath  accomplifiied  all 
"  thing  for  his  fourme  without  any  grace."  This 
is  the  only  mention  to  be  found  of  tliefe  univer- 
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fities,  either  in  the  charter  or  ftatute,  and  confirms 
the  whole  of  the  former  argument,  that  their  gra- 
duates were  to  enjoy  no  exemption,  privilege,  or 
preference  within  the  college  and  its  immediate 
jurifdiftion.  A  fpecific  privilege  is  conferred  on 
the  graduates  of  thofe  univerfities,  who  praftife 
without  the  jurifdiftion  of  the  corporation,  which 
proves  they  were  to  have  none  within  it  *.  This 
has  been  decided  repeatedly,  and  folemnly  deter- 
mined by  the  opinion  of  all  the  judges. 

There  is  then,  fuch  a  mafs  of  dire£t,  indifput- 
able  evidence  in.  the  charter  and  ftatute ;  the 
letter  of  both  is  fo  explicit  and  pofitive ;  the 
context  fo  accordant  and  demonftrative ;  the 
fpecific  privilege  to  the  graduates  of  Oxford  and 
Cambridge  fo  decifive  a  negation  of  any  other, 
that  it  would  be  difficult  for  the  ingenuity  of  a 
lawyer  to  devife  any  evidence,  which  could  be 
added  to  that,  which  already  exifts,  to  enforce  the 
conftruftion  contended  for.  It  is  demonftrable, 
that  under  the  ftrift  legal  confiru£tion,  iride- 
pendently  of  the  large  and  liberal  conftru£i:ion, 
that  every  phyfician,  refiding  within  the  jurifdic- 
tion  of  the  college,  of  good  education  and  fair 
character,  is  entitled  to  have  his  qualifications  ex- 
amined 

*  Admljfio  unius  exclufio  alterlus.  That  the  admiffion  of  a 
particular  privilege  precludes  any  other  peculiar  privilege  not 
mentioned,  is  one  of  the  commoneft  maxims  in  law. 
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amined  by  the  cenfors,  and  that,  if  found  com- 
petent, he  has  alfo  a  right  to  be  admitted  a  mem- 
ber of  the  college. 

The  true  conftruftion  of  the  charter  and  a£l 
have  been  illuftrated  by  the  ftatutes  which  pre- 
ceded them.  However  fuperfluous  it  may  appear, 
we  fliall  add  in  confirmation  fome  quotations  and 
remarks  on  them,  from  the  fubfequent  a£ts;  which  • 
all  combine  to  prove  that,  which  has  already  been 
demonftrated,  perhaps  too  much  at  length. 

Eighteen  years  after  the  ftatute "  confirming 
the  charter,  an  a£t  was  paffed  in  the  thirty-fecond 
year  of  the  reign  of  Henry  VJII.  intitled  an 
a£t  "  for  Phyficians  and  their  Privileges."  It 
begins — "  In  moft  humble  wife  flicweth  unto 
*'  your  Majefty  your  true  and  faithful  fubjefts 
"  and  liege  men,  the  prefident  of  the  corporation 
**  of -the  commonalty  and  fellawfhip  of  the  fcience 
**  and  faculty  of  phyfic,  in  your  city  ^f  London, 
"  and  the  commons  and  fellows  of  -the  fame 
and  proceeds  to  pray,  "  In  confideration  of  divers 
"  inconveniencies,  they  and  the  fucceffors  of 
"  every  of  them,  fliall  be  difcharged  from  keep- 
"  ing  watch  and  ward,  and  that  they  fliall  not  be 
**  chofen  conftable,  or  to  any  other  ofiice  in  the 
"  faid  city  or  fuburbs."  It  alfo  prays,  "  that 
"  the  prefident,  commons,  and  fellows,  and  their 
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"  fucceffors,  may  yearly,  at  fuch  time  as  they 
"  fliall  think  meet,  ele£l  and  chufe  four  perfons 
"  of  the  faid  commons  and  fellows,  of  the  beji 
"  learned,  wifeji  and  moji  difcreet,  fuch  as  they 
"  fliall  think  convenient,  and  have  experience  in 

the  faid  faculty  of  phyjic ;  to  fearch  apothecaries 
"  drugs  and  wares."  It  is  manifeft  from  thefe 
paflages,  that  eighteen  years  after  the  charter,  the 
college  and  legiflature  confidered  commons  and 
fellows  as  fynonimous.  It  is  alfo  clear,  that  all 
the  members  were  to  be  equally  exempted  from 
burthens,  and  eligible  to  offices,  on  the  ground  of 
merit  alone,  and  that  there  was  no  clafs  of  phy- 
ficians  excluded  the  college  fimilar  to  that  of  the 
prefent  licentiates,  or  they  would  have  been  ex- 
prefsly  exempted  under  their  dhlinftive  defcrip- 
tion,  from  the  burthens  of  watch  and  ward  and 
ferving  conflable.  That  no  fuch  clafs  of  phyficians, 
who  pra6tifed  generally,  thejii  exifted,  is  further  de- 
monftrated  by  the  laft  claufe  in  this  a£l :  "  And 
*'  forasmuch  as  the  fcience  of  phyfick  doth  com- 
"  prehend,  include,  and  contain  the  knowledge  of 

furgery,  as  a  fpecial  member  and  part  of  the 
"  fame,  be  it  enabled.  That  any  of  the  faid  com- 
"  pany  or  fellowfliip  of  phyficians,  being  able, 
*'  chofen,  and  admitted  by  the  faid  prefident  and 
"  fellowfliip  of  phyficians,  inay,  from  time  to 
"  time,  as  well  within  the  city  of  London,  as  elfe- 
"  where  within  this  realm,  pra6tife  and  exercife 
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"  the  faid  fcience  of  phyfic  in  all  and  every  Its 
"  members  and  parts  ;  any  aft,  ftatute,  or  provi- 
"  fion  to  the  contrary  notwithlftanding."  If  a 
clafs  of  phyficians  as  fully  entitled  -to  praclife  as 
fellows  had  then  exifted,  as  praftitioners  under 
a  general  licenfe,  the  privilege  of  praftifmg  the 
inferior  branches  of  the  profeffion  would  un- 
doubtedly have  been  extended  to  them,  under 
their  diftinft  appellation  or  defcription. 

Thirty-five  years  after  the  charter,  in  the  firft 
year  of  the  reign  of  Queen  Mary,  an  a6t  palTed 
confirming  the  ftatute  of  the  fourteenth  of  Henry 
VIII.  and  confequently  confirming  the  charter, 
and  alfo  enlarging  the  privileges  of  the  college. 
After  ftating,  "  that  it  was  ena£led  that  a  cer- 
"  tayne  graunte  by  letters  patentes  of  incorpora- 
"  tion  made  and  graunted  by  our  faid  late  king 
"  to  the  phijitions  of  London  and  all  claufes  and 
"  articles  conteined  in  the  fame  graunte  Ihould 
"  be  approved,  ratified,  and  confirmed  by  the 
"  fame  parliament.  For  the  confideration  there- 
"  of,  be  it  ena6kd  by  authoritie  of  this  prefent 
"  parliament,  that  the  faid  ftatute  or  aft  of 
"  parliament,  with  every  article  and  claufe 
"  therein  conteyned,  fhall  from  henceforth  ftand 
"  and  continue  ftill  in  full  ftrengthe,  force  and 
"  effeft,  any  afte,  ftatute,  lawe,  cuftome,  or  any 
"  other  thing  made,  had,  or  ufed  to  the  con- 
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"  trarye,  In  any  wife  notwithftanding.  And 
"  for  the  better  reformation  of  divers  enormities 
"  happening  to  the  commonwealth  by  the  evil 
ufing  and  undue  adminiftration  of  phyficke, 
"  and  for  the  enlarging  of  further  articles  for 
"  the  better  execution  of  the  things  conteyned 
"  in  the  faid  graunt  enabled ;  Be  it  therefore 
"  now^enafted,  "  that  the  gaolers  of  all  the  gaols 
"  in  London  and  its  precin£ls,  except  the  Tower 
"  of  London,  fliould  keep  all  perfons  committed 
"  by  the  college  in  cuftody."  It  alfo  enlarges 
their  powers  of  fearching  apothecaries  fliops. 

This  adi,  in  fpeaking  of  the  corporation,  em- 
ploys the  fame  inclufive  general  defcriptlon  of  the 
phyficians  of  London,  and  the  faculty  of  phyfic, 
employed  in  all  former  a£ls.  After  thirty-five 
years  experience,  it  confirms  all  the  privileges 
conveyed  by  the  charter  and  ftatute,  and  adds 
new  ones.  This  proves  that  the  original  quali- 
fications and  title  to  incorporation  had  been 
hitherto  found  adequate ;  were  approved  by  the 
college,  and  confirmed  by  the  legiflature. 

In  the  following  reign,  that  of  Queen  Elizabeth, 
a  charter  was  granted,  entitled,  "  for  Anatomies," 
granting  to  the  college  the  additional  privilege 
of  having  annually  for  dilTe^lion  three  or  four 

F  2  human 


[    68  ] 

human  bodies,  of  fuch  as  had  been  condemned 
and  executed  for  felony,  A  new  privilege  is 
hereby  conveyed,  and  a  further  opportunity  af- 
forded, of  making  falutary  alterations ;  but  no 
change  is  made  in  the  fucceflion. 

Two  charters  were  granted  fubfequently  to 
this,  by  King  James  I.  and  King  Charles  II.  They 
were  neither  of  them,  however,  confirmed  by 
parliament,  and  are  of  no  legal  validity.  They 
may  notwithftanding  be  referred  to  in  order  to 
afcel-tain  the  fituation  and  views  of  the  college, 
when  they  were  refpe£tively  granted,  and  the 
conftrufition  the  members  put  upon  the  original 
charter,  with  regard  to  the  fucceflion  and  the 
intereft  of  the  facultv. 

The  charter  of  James  begins  by  recapitulating 
the  motives  which  led  King  Henry,  by  the  ex- 
ample of  foreign  well  governed  Jlates  and  kingdomes 
to  grant  the  charter,  ftating,  "  And  likewife 
"  duly  confidering  that  by  the  rejefting  of  thofc 
"  illiterate  and  unflcilfull  praftifers,  thofe  that 
"  were  learned,  grave,  and  profound  praRifers  in 
"  that  facultie,  fliould  receive  more  bountful  re- 
"  ward,  and  alfoe  the  indujlrious  Jludents  of  that 
"  profeflion  would  be  the  better  encouraged  in  their 
"  Jludies  and  endeavours  ^ 

This 
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This  completely  afcertains  that  the  college, 
ninety-five  years  afcer  they  were  incorporated, 
confidered  their  privileges  as  having  been  granted 
for  the  encouragement  and  rew^ard  of  the  faculty, 
as  well  as  for  the  fecurity  of  the  public.  This 
charter  proceeds  to  enumerate  the  privileges 
formerly  conceded ;  confirms  them  ;  enlarges  the 
powers  of  the  cenfors  to  punifli  delinquents  in 
practice,  and  to  fearch  for  and  deftroy  bad  drugs, 
and  punifli  the  venders.  It  authorizes  them  to 
elect  a  regifter ;  to  admlnifter  an  oath  tp  their 
ofiicers ;  to  remove  them  ;  to  take  recognizances 
to  his  majefty's  ufe  ;  to  purchafe  lands,  and  to  be 
exempt  from  bearing  arms.  It  concludes  by 
the  King's  promifing  his  alTent  to  an  aft,  confirm- 
ing this  charter,  in  the  next  parliament. 

In  this  comprehenfive  and  elaborate  charter, 
ail  the  former  privileges  of  the  college  are  con- 
firmed. The  claims  of  competent  phyficians  to 
all  the  benefits  of  the  corporation  are  more  clear- 
ly and  forcibly  exprelTed.  Whatever  it  concedes 
is  for  the  benefit  of  the  community  and  the  col- 
lege, without  reftriftion  or  preference,  except  on 
the  general  ground  of  merit. 

The  charter  of  King  Charles  II.  was  granted 
one  hundred  and  fifty-fix  years  after  the  original 
charter.    It  begins  by  enumerating  the  motives 

which 
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which  induced  Henry  VIII.  to  grant  the  firft 
charter,  and  "  likewife  duely  confidering  that 
"  by  the  rejefling  of  thofe  illiterate  and  un- 
"  fkilfull  praftifers,  thofe  that  were  learned,  grave ^ 
"  and  profound  Jiradlijers   in  that  facultie,  and 
*'  alfoe  the  indujirious  Jludents  of  that  profeflion, 
"  would  bee  the  better  incouraged  and  inabled 
**  in  theire  Jludies  and  endeavours^    Could  thefe 
two  charters  poflibly  mean  by  learned,  grave,  and 
profound  praftifers,  the  few  who  had  ftudied  in 
Oxford  and  Cambridge ;  fchools  notorioufly  de- 
ficient in  medical  education,  and  by  the  induf- 
trious  ftudents  in  that  profefTion,  two  or  three  in- 
dividuals refiding  there,  with  fcarce  any  opportu- 
nity of  medical  improvement  ?  At  this  late  period 
it  was  clearly  underftood,  that  admiffion  was  an 
incitement  and  reward  to  the  upright  and  fkilful 
phyfician,  and  exclufion  a  mark  of  inferiority 
and  a  difcredit.    This  charter,  after  confirming 
whatever  had  been  granted  before,  ordains  that 
there  fhall  be  forty  fellows.    This  would  have 
changed  the  fucceflion  with  refpeft  to  the  number 
of  members,  but  not  to  their  qualifications.  The 
fame  general  grounds  of  eligibility  were  confirmed. 
No  preference  is  given  to  thofe,  who  had  been  edu- 
cated at  Oxford  and  Cambridge.  By  the  nomina- 
tion of  phyficians  who  had  not  been  fo  educated, 
among  the  firft  forty  fellows  named  in  this  charter, 
a  dire£l  proof  is  given  that  no  preference  was  in- 
tended. 
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tended.  The  charter  proceeds  to  point  out  the 
manner  of  chufmg  fellows,  to  fill  vacancies,  out  of 
"  the  moft  learned  and  able  fierfons  Jkilled  and  ex- 
"  prienced  in  the  faid  facultie  of  phyficke,  then  of 
"  the  commonalty,  or  members  of  the  faid  coUedge 
"  and  corporation."  Merit  is  the  fole  ground  of 
preference.  It  grants  that  none  fliall  be  allowed 
to  pra£life  without  being  permitted  by  the  college  ; 
but  it  is  clear  that  fuch  permifiion  relates,  as  in 
the  original  charter,  only  to  perfons  not  eligible, 
or  not  defirous  to  be  of  the  commonalty.  The  cen- 
fors  are  to  fupervife  and  corrett  all  and  fingular 
"  phyiitians  and  praftifers,  apothecaries,  and 
"  druggifts."  The  fame  exceptions  are  made 
with  regard  to  praftifers  out  of  the  diftrift  of  the 
college,  as  in  the  confirmatory  flatute  of  Henry 
VIII.  They  are  to  be  examined  by  the  prefident 
and  ele£ts  inftead  of  the  cenfors :  and  the  gra- 
duates of  Oxford  and  Cambridge  are  to  be  al- 
lowed to  pra6Hfe  beyond  the  limits  of  the  corpo- 
ration, without  examination:  which  proves,  deci- 
fively,  that  they  were  to  have  no  feparate  privi- 
leges within  the  immediate  jurifdiftion  of  the 
College.  Nothing  farther  material  to  the  fubjeft 
occurs  in  this  elaborate  charter,  which  is  the  laft 
public  a£t  that  can  throw  any  light  on  the  fubje£t. 

It  has  been  fliewn  by  the  flatute  of  the  ninth  of 
Henry  V.  that  all  thofe  who  had  Jludied  and  gra- 
duated 
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duaied  in  fome  imiverjity,  after  having  ufed  the  fchools 
ofphyfic,  were  legally  entitled  to  praftife  ;  the  only- 
privilege  which  that  aft  conferred.  It  has  been 
fhewn  by  the  ftatute  of  the  third  of  Henry  VIII. 
that  every  phyfician,  who  had  been  examined, 
approved,  and  admitted  by  the  Bifliop  of  London, 
or  Dean  of  Paul's,  and  four  a/ijiroved  Jihyjicians, 
might  not  only  praftife,  but  ajjiji  in  examining  and 
approving  others ;  the  only  additional  privilege 
conferred  by  this  fubfequent  aft. 

It  has  been  proved  that  the  original  charter, 
granted  fevcn  years  later,  was  obtained  on  the 
petition  of  fix  phyficians,  who,  in  order  to 
praftife  legally,  jnuft  have  been  approved  and 
authorized  under  the  preceding  aft:  that  all 
other  phyficians,  who  had  been  equally  approved 
and  authorized,  had  equal  claims  and  interefts, 
and  muft  have  united  with  the  aftual  petitioners 
to  obtain  an  increafe  of  privileges:  and  that 
the  charter  was  diftinftly  and  exprefsly  granted 
to  the  petitioners  therein  named,  and  to  all  other 
legal  jihyficians,  who  were  confequently  entitled 
to  all  the  corporate  franchifes,  in  addition  to 
the  privileges  they  before  ,enjoyed  under  the 
above-mentioned  ftatutes.  It  was  next  proved, 
that  the  privileges  conveyed  by  the  charter, 
were  confirmed  by  aft  of  parliament  five  years 
afterwards:  that  this  aft  was  applied  for  by  the 

fx 
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JiX  origmal Jietkioners  for  the  charter,  and  all  men  of 
thefaid  faculty :  that  the  eleas  were  to  be  chofcn 
out  of  the  moft  cunning  and  expert  men^  of  and  in 
the  faid  faculty  of  London:  that  the  original 
qualifications  gravity  and  learning  were  repeated 
and  enforced  by  additional  words  of  the  fame 
import,  in  the  confirmatory  fi:atute ;  which  words 
comprife  an  explicit  and  definite  defcription  of 
the  perfons  who  were,  for  ever  afterwards  to  be 
incorporated  and  to  perpetuate  the  community. 

It  was  next  fliewn  from  the  a6t  of  the  thirty- 
fecond  of  Henry  VIII.  that  commons  and  fellows 
had  equal  privileges,  and  by  ftrong  implication, 
that  no  clafs  of  jihyficians  competent  to  general ftraEUcCi 
then  exifted,  who  were,  notwithftanding  their 
competency,  excluded  the  college:  that  the  act  of 
Mary  and  charter  of  Queen  Elizabeth,  enlarging 
the  powers  of  the  college,  after  ample  experience, 
made  no  alteration  in  the  qualifications  for  admifjion: 
that  the  inteij^gd^  charters  of  king  James  and 
"'Cnarles,  dcmonftrate  that  it  was  underftood  by  the 
college  and  the  crown,  that  the  original  charter 
and  all  former  privileges  had  been  granted,  not 
only  for  the  fafety  of  the  public,  but  for  the  en- 
couragement of  faidents,  and  the  reward  of  meritorious 
phyftcians,  and  that  they  did  not  mean  to  change 
the  title  to  incorporation. 

Having 
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Having  demonftrated  that  the  right  of  admiflion, 
on  giving  the  tefts  required  by  the  charter,  is  ex- 
tended to  every  competent  phyfician  within  the 
jurifdiftion  of  the  college,  by  the  exprefs  words 
and  clear  meaning  of  the  charter  and  aft  of  par- 
liament, iliuftrated  and  confirmed  by  all  prior  and 
fubfequent  a£ls  relating  to  the  faculty  of  London; 
we  fliall  now  proceed  to  eftablifti  the  fame  right 
by  the  evident  intention  of  thofe,  who  fiamed, 
and  obtained  the  charter  and  ftatute,  and  by 
the  early  and  long  continued  ufage  of  the  corpo- 
ration. 

Dr.  John  Chambre,  the  firll  member  named  in 
the  charter,  graduated  at  Padua.  He  was  no; 
even  incorporated  at  Oxford  until  twelve  year- 
after  the  charter  had  been  granted,  and  feven 
years  after  the  ftatute  confirming  it,  had  been 
ena6led*. 

Dr.  Ferdinand  de  Viftoria  was  a  foreign  phy- 
fician, and  was  not  incorporated  at  Oxford  until 
more  than  a  year  after  he  had  been  conftituted 
a  member  of  the  college  by  the  letters  patent  f . 
Linacre,  th^  third  perfon  mentioned  in  the  char- 
ter, 

*  Impartial  enquiry  into  the  legal  conftitution  of  the  College 
of  Phyficians,  1753,  p.  gr. 

I  Matthias  Confpea.  Hift.  Medicor.  Chronol.  §  339. 
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ter,  and  one  of  the  moft  eminent  literary  charac- 
ters of  his  age,  ftudied  and  graduated  in  Italy, 
and  was  only  incorporated  at  Oxford  after  his 
return*.    His  panegyrifts,  even  in  the  college, 
have  lamented  that  England  did  not  afford  him' 
the  means  of  inftru£tion,  whilft  Italy  abounded  in 
able  inftruftors,  and  arts  and  fciences  flouriflied 
there -f.    The  three  petitioners  and  corporators 
firft  named,  both  in  the  charter  and  confirmatory 
ftatute,  w^ere  all  foreign  graduates.  Two  of  them 
had  not  been  even  incorporated  at  Oxford  or 
Cambridge,  when  the  letters  patent  were  granted, 
which  demonftrates  that  a  degree  from  the  Eng- 
lifh  Univerfities  was  not  required  for  original  in- 
corporation into  the  college  of  phyficians.  They 
were  alfo,  all  three,  phyficians  to  the  king ;  a 
ftriking  proof  that  a  foreign  medical  education 
was  then  in  the  bigheft  eftimation.    The  fupe- 
riority  of  medical  fchools  in  Italy  and  France,  at 
that  period,  is  proved  by  the  teftimony  of  all  co- 
temporary  and  fubfequent  writers  on  the  fubje£l; 
and  it  is  highly  probable,  that  all  who  could 
afford  the  expence  of  a  foreign  education,  availed 
themfelves  of  it ;  and  that  befides  the  king's  phy- 
ficians, a  majority  of  thofe,  firft  conftituted  mem- 
bers of  the  college,  and,  for  a  long  period  after- 
wards, 

*  Wood's  Athenae  Oxoniens.  v.  i.  p.  20. 
t  Sir  G.  Baker's  Marveian  Oration,  p.  5.    Dr.  Warren's 
Harv.  Oration,  p.  3, 
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wards,  admitted,  were  alfo  foreign  graduates*.  It 
is  manifed  that  the  three  firft-named  petitioners 
and  corporators,  in  both  the  charter  and  ftatute, 
who  were  at  the  fame  time  the  king's  phyficians, 
muft  have  aflifted  in  planning  both,  and  muft 
have  had  a  leading  influence  in  obtaining  them. 
It  is  alfo  clear,  that  they  could  not  intend  to  ex 
elude,  in  future,  phyficians  of  their  own  defcrip 
tion,  without  any  intimation  of  fuch  intention  in 
the  charter  or  aft.    It  is  equally  obvious,  that 
the  crown  could  not  mean  to  lliut  out  foreign 
graduates,  whom  alone  it  employed,  without  any 
mention  of  fuch  defign  in  the  grant.  That,  u  hich 
is  clear  by  obvious  inference,  is  eftablilbed  in  fa£t, 
by  both  the  exprefs  declaration  of  the  crown  and 
enaftment  of  parliament,  and  by  the  aftual  in 
corporation  of  foreign  graduates.  The  crown  de- 
clares in  the  charter,  that  it  grants  the  letters 
patent  to  three  phyficians  (who  are  afcertained 
to  have  been  foreign  graduates)  and  all  other  men 
of  the  fame  faculty,  many  of  whom  had  undoubt- 
edly taken  their  degree  abroad,  and  to  their  fuc- 
ceffors.    The  fame  foreign  graduates,  incorpo 
rated  by  the  charter,  alTert,  five  years  after  the 
obtained  it,  in  their  petition  for  further  privi 
leges,  that  the  charter  was  granted  to  them  an^ 

al 


*  Until  the  year  1720,  when  Edinburgh  began  to  floinifl 
as  a  fchool  of  phyfic,  there  iiad  been  no  opportunity  of  ob 
taining  an  adequate  medical  education  in  Great  Britain. 
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all  other  men  of  the  fame  faculty,  and  then-  fuc- 
eeflbrs.  Parliament  confirmed  what  had  been 
granted  by  the  crown  ;  and  enafted  what  was 
petitioned  for  by  the  above-named  foreign  gra- 
duates and  their  affociates.  This  fufficiently 
proves  the  original  intention  of  the  petitioners, 
bf  the  crown,  iand  of  parliament ;  and  evinces 
that  it  was  the  early  ufa^e  of  the  college  to  admit 
•every  competent  phyfician,  without  requiring 
■prior  ftudy,  or  even  incorporation,  in  the  Englifh 
univerfities. 

The  college  affert  in  their  affidavits,  that  by  a 
bye-kw,  made  in  1555,  not  extant,  the  pra£tifers 
-of  phyfic  in  London  were  divided  into  three 
clafifes,  FeUows,  Candidates,  and  Licentiates*. 
The  firft,  members ;  the  fecond,  eligible  to  bc 
incorporated  after  a  year's  probation ;  the  laft, 
entitled  to  pra6\ife  only.    I'his  proves  that,  dur- 
ing thirty-fix  years,  no  fuch  diftinflion  exifted  as 
applied  to  phyficians,  who  pra^tifed  generally. 
But  it  is  manifeft  that  this  divifion,  when  adopted, 
was  not  made  with  a  view  to  confine  admiffion 
to  the  graduates  of  Oxford  and  Cambridge,  of  to 
exclude  any  competent  phyfician  ;  for  the  college 
ftate  alfo,  in  their  own  affidavits,  another  bye-law, 
made  in  1582,  twenty-feven  years  pofl:erior  to  the 

bye- 

*  Dr.  Gilbome's  affidavit  in  the  late  trial,  as  Prefidtm  of 
the  Coll.  of  Phyficians-,  fworn  Jan.  23,  1797. 
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bye-law  dividing  the  faculty  into  three  clafles, 
requiring  that  no  one  fliould  be  admitted  into  the 
clafs  of  candidates,  unlefs  he  had  firft  been,  dur- 
ing one  year,  a  Hcentiate  *.  It  is  manifeft  from 
hence,  that  the  fituation  of  licentiate  was,  in. 
1582,  a  preliminary  ftep  to  incorporation;  whici 
the  graduates  of  Oxford  and  Cambridge,  as  well 
as  the  graduates  of  every  other  univerfity,  were 
obliged  to  pafs.  It  is  clear  then,  that  fixty-two 
years  after  the  charter,  the  ufage  was  impartial 
with  regard  to  the  incorporation  of  competent 
phyficians. 

It  is  proved  by  the  college  lifts  of  their  mem- 
bers, that  a  clafs  exifted  in  1575,  intitled  Strang- 
ers f.  From  this  general  diftindtion,  as  well  as 
from  their  names,  there  can  be  no  doubt  that 
they  were  foreigners.  A$  the  college  had  always 
admitted  natives,  who  had  graduated  abroad, 
without  any  fuch  diftin£tion,  and  continued  the 
ufage,  this  denomination  could  only  apply  to 
foreigners.  This  fliews,  that  not  only  perfons,  who 
had  graduated  abroad,  but  that  the  natives  alfo  of 
foreign  countries,  were  at  this  period  admitted ; 
which  was  agreeable  to  the  original  incorpora- 
tion.  Dr.  Ferdinand  de  Viftoria  was  a  foreigner, 

as 

*  Affidavit  of  John  Roberts,  Gent,  as  attorney  on  the  late 
trial  for  the  Coll.  of  Phyfic.  fworn  5th  April,  i  ;96. 
f  Maitland's  Hiftory  of  London,  b.  ii.  p.  929. 
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as  has  been  ftated.  A  further  proof,  though  fu- 
perfiuous,  may  be  advanced,  which  eftabliflies, 
beyond  contradi6tion,  that  perfons  who  had  gra- 
duated abroad  were  admitted,  without  even  in- 
corporation, in  the  Englifti  univerfities.  A  com- 
plaint was  made  to  the  privy  council  in  1 575, 
that  perfons  who  had  graduated  abroad,  becaufe 
they  would  avoid  the  oath  of  fupremacy,  had  been 
on  their  return  admitted  members  of  the  college, 
without  any  oath  minijiered  unto  ihem  *.  No  objec- 
tion whatever  was  made  to  their  competency,  on 
account  of  the  infufficiency  of  a  foreign  degree. 
This  complaint  applies  folely  to  the  admiffion  of 
papifts,  and  fuch  as  would  avoid  the  oath  of  fu- 
premacy. According  to  an  affidavit  of  the  col- 
legef,  a  bye-law  had  been  made  in  1637,  enabling, 
that  no  perfon  fliould  be  admitted  a  member  un- 
lefs  he  had  previoufly  obtained  a  degree,  without 
difpenfation,  in  one  of  the  EngliflV  univerfities  J. 
But  it  is  manifeft  that  this  bye-law  had  been 
cither  repealed,  or  was  not  enforced,  for  Sir  John 
Micklethwaite,  who  graduated  at  Padua,  was  ad- 
mitted a  fellow  of  the  college  in  1643,  years 
after  the  afferted  enaftment  of  this  bye-law,  and 

more 

*  Mauhnd's  Hiftory  of  London,  b.  ii.  p.  929. 
t  Affidavit  of  John  Roberts. 

X  It  would  appear  from  Dr.  Winterton's  letter  in  the  next 
page,  that  this  bye-law  was  enafted  in  confequence  of  remoii- 
ftrances  from  the  Univerfities,  which  applied  only  to  illiterate 
praifiitioners. 
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more  than  one  hundred  and  twenty  years  after  the 
charter  had  been  granted,  without  having  been 
previoufly  even  incorporated  in  either  of  the  Eng- 
lifh  univerfities  *. 

The  ufage  of  incorporation  in  the  Englifli  uni- 
verfities,  after  having  graduated  abroad,  obtained 
prior  to  tlie  charter,  but  although  rendered  un- 
neceffary,  was  not  fuperfeded  by  it  f .  A  degree 
of  incorporation  could  be  obtained  without  giving 
any  tefts,  at  a  trifling  ex  pence,  and  with  little 
trouble  J.  It  was  neither  required  by  the  charter 
nor  llatute,  nor  by  the  ufage  of  the  college,  during 
a  very  long  period  after  its  inftitution  ;  but  it 
was  a  fourcc  of  emolument  and  a  mark  of  refpect 
to  the  Englifh  univerfities,  and,  though  no  teft  ot 
merit,  was  probably  confidered  as  a  fanction  by 
foreigners,  and  perhaps  by  all  who  obtained  it,  as 
an  honorary  diftinftion.    The  admiffion  of  Sir 

John 

*  Wood's  Fafti.  v.  2. 

f  Andrew  Alazard,  who  had  previoufly  graduated  atMont- 
pelier,  went  to  Oxford  in  1504,  to  obtain  a  degree  of  incorpo- 
ration.   Wood's  Hift.  Univer.  Oxon.  p.  239. 

X  Dr.  Winterton,  in  a  letter  to  Dr.  Foxe,  prefident  of  the 
college  of  phyficians,  dated  1635,  ^^^^-'Sj  "  I  li^ve  obferved 

and  grieved  to  fee  fometimes  a  miniftcr,  fometimes  a  ferv- 
"  ing  man,  fometimes  an  apothecary,  admitted  to  a  licence  to 
"  pradlife  in  phyfic,  or  to  be  incorjtorated  to  a  degree  without 
"  S'V'ng  public  teftimony  of  his  learning  and  fliill  in  the 
"  profeflion  :  and  that  incorporation  was,  in  an  inftance,  ob- 
*'  tained  by  a  little  fum  of  money."  Goodall's  Roy.  Coll.  ol 
Phyf.  p.  443. 
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John  Micklethwaite  proves,  however,  that  it  was 
not  indifpenfibly  required  by  the  college,  fo  late 
as  near  the  middle  of  the  feventeenth  century. 

It  is  only  from  the  year  1674,  when  King 
Charles  the  Second  fent  a  mandatory  letter  to  the 
college,  commanding  that  they  fhould  not  admit 
any  perfon  who  had  not  either  previoufly  ftu- 
died  in  Oxford  or  Cambridge,  or  been  incorpo- 
rated in  one  of  thefe  univerfities,  that  the  ufage 
of  prior  incorporation  was  rigoroufly  exadled. 
The  real  caufe  of  this  mandate,  as  of  the  prior 
complaint  in  1575,  was  undoubtedly  to  keep  out 
papifts  and  difaffe£ted  perfons ;  and  was  not  in- 
tended to  difqualify  phyficians,  who  graduated  in 
foreign  univerfities.  Though  this  command  had 
no  legal  authority,  it  was  fubmitted  to  by  the 
college,  and  firft  gave  rife  to  the  clafs  of  licen- 
tiates as  it  at  prefent  exifts.  Licences  had  been 
granted,  before  this  period,  to  partial  and  inferior 
practitioners.  Competent  phyficians,  wherever 
educated,  who  could  give  the  ufual  tefls  and 
were  defirous  of  incorporation,  had  been  hitherto 
admitted,  fometimes  with,  and  frequently  with- 
out, prior  incorporation  in  the  Englifli  univerfi- 
ties. In  confequence  of  the  king's  mandate,  it 
.was,  however,  rigidly  required,  and  three  yeju-s 
afterwards,  in  1677,  the  clafs  of  licentiates  was 
mentioned  for  the  firft  time  in  the  pharmacopoeia 

G  of 
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of  the  college,  a  circumftance  which  clearly  points 
out  when  this  body  originated. 

The  facility  of  obtaining  incorporation,  in  Ox-  - 
ford  or  Cambridge,  led  the  faculty  to  acquiefce 
in  it,  though  an  illegal  reftraint.  The  moft  diftin- 
guiflied  members  of  the  college,  during  the  con- 
tinuance of  the  ufage,  were  foreign  graduates, 
who  fubmitted  to  be  incorporated  by  the  Englifli 
univerfities  *.    This  illegal  incroachment,  on  the 
rights  of  the  faculty,  was  foon  followed  by  an 
illiberal  and  unjuft  abufe  of  the  power  eftablilhed 
under  it ;  and  the  college  has  been  embroiled 
almoft  ever  fince  in  contention  and  litigation.  In 
1688  the  college  incurred  the  cenfure  of  Lord 
Chancellor  Jeffries,  on  account  of  their  oppreffive 
condu£l ;  and  a  few  years  afterwards,  a  complaint 
was  made  to  Lord  Chancellor  Somers  and  the 
Judges,  by  feveral  fellows  of  the  college,  "  that 
"  a  prevailing  party  of  the  college  had  combined 
"  together  in  a  fraudulent  dnd  furreptitious  maii- 
"  ner,  and  made  illegal  ftatutes  and  bye-laws." 

About  the  beginning  of  this  century,  amidft 
other  arbitrary  proceedings,  many  phyficians  were 
excluded  who  were  fully  intitled  to  admiflion.  In 
1702,  thirteen  fellows,  including  fome  of  the  moft 

eminent 


*  Mead,  Akenfide,  and  Sloane,  were  fo  admitted. 
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eminent  members,  remonftrated  with  the  college 
on  the  injuftice  and  illiberality  of  their  bye-laws.' 
They  accufed  them,  "  by  narrowing  their  bottom, 
5'  of  keeping  many  worthy  practitioners  of  phyfic 
"  in  the  city,  from  entering  into  their  fociety, 
**  whereby  their  debts  increafed  without  profpeft 
"  of  remedy,  and  their  body  diminiflied  without 
**  hopes  of  repair."  It  was  not^  however,  till 
about  the  year  1721,  that  the  arbitrary  and  felfifli 
fpirit  of  the  predominant  party  of  fellows,  led 
them  to  prevail  on  the  Englifti  univerfities,  not  to 
incorporate  phyficians  with  foreign  degrees  any 
Jonger;  by  which  furreptitious  proceeding,  the 
great  body  of  phyficians  in  London  were  indi- 
re£lly  debarred  admittance.  As  a  bye-law  exifted, 
requiring  fuch  incorporation,  which  had  been  ac- 
quiefced  under  fome  time,  and  which  the  college 
would  not  repeal,  the  fellows  thus  fupplied  them- 
felves  with  a  pretext  for  reje£ting  thofe,  who 
could  not  give  a  nugatory  teft,  which  they  them- 
felves  had  firft  illegally  eftabliflied,  and  afterwards 
unfairly  deprived  foreign  graduates  of  the  pofli- 
bility  of  obtaining.  The  beft  educated,  and  moft 
numerous  clafs  of  phyficians,  pofTeffing  the  fame 
title  which,  till  the  time  of  King  Charles's  man- 
date, had  been  deemed  fufficient  without  incorpo- 
ration ^in  the  Englifh  univerfities,  and  afterwards 
with  it,  were  thus  firft  generally  excluded. 


But 
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But  from  the  time  ihe  great  body  of  the  faculty 
in  London  were  thus  excluded,  by  being  denied 
incorporation  at  Oxford  and  Cambridge,  they 
have  been  repeatedly  contending  for  admiflion. 
The  college  itfelf  has  manifefted  its  confcioufnefs 
of  the  injuftice  and  illegality  of  excluding  the 
licentiates,  by  a  variety  of  temporizing  expedients, 
and  palliating  meafures,  and  even  by  determining 
to  give  up  the  monopoly,  and  reOore  the  general 
riglit.  In  1 721,  after  having  influenced  the  Eng- 
lifli  univerfities  to  v^'ithhold  degrees  of  incorpo- 
ration, the  college  eftabliflied  a  clafs  of  honorary 
fellows.  They  acknowledge,  in  the  bye-law  made 
for  this  purpofe,  that  nothing  is  more  reafonable, 
than  that  thofe,  who  are  an  ornament  to  the  pro- 
felTion,  fliould  be  inverted  with  its  honours.  This 
proves  their  own  confcioufnefs  of  the  claims  of 
learned  and  fkilful  phy/icians,  wherever  educated, 
even  at  the  period  they  deprived  them  of  the 
right  to  which  they  allow  their  title.  Notwith- 
flanding  this  confeffion,  this  fubftituted  honorary 
admiflion  was  by  no  means  intended  to  be  the 
reward  of  merit.  It  was  to  be  purchafed  by  the 
payment  of  one  hundred  pounds,  in  addition  to 
the  fums  ufually  paid  by  ordinary  members.  The 
college  admitted  the  right  of  every  competent 
phyfician  in  words,  while  they  withheld  it  in  fa£t, 
or  obliged  thofe,  to  whom  they  thus  partially  ex- 
tended this  honorary  fellowfliip,  to  purchafe  a 

nominal 
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nominal  honour,  converted  by  its  venality  into  an 
a£lual  difgrace  *. 

About  the  middle  of  this  century  the  fenti- 
ments  of  candour,  liberality,  and  juftice,  which, 
if  baniflied  from  low  corporations,  ought  to  dif- 
tinguifh  a  college  of  enlightened  men,  for  a  time 
refumed  their  proper  afcendency.  It  was  regu- 
larly propofed  "  to  bring  in  all  fuch  foreign  gra- 
"  duates  as  were  properly  qualified,  on  terms 
"  both  honourable  and  beneficial  to  the  college 
"  itfelf.  It  is  alTerted,  that  the  plan  was  well 
"  received  by  feveral  of  the  leading  people  in  the 
"  college ;  that  it  was  agreed  to  in  two  comitia, 
"  but  that  in  the  third  it  was  rejected,  as  was 
"  fuppofed,  through  the  influence  of  the  Englilh 
"  univerfities  f ."  The  enabling  this  in  two  meet- 
ings fufficiently  evinces  the  ftrong  fenfe  the  col- 
lege then  entertained  of  the  injuftice  done  to 
thofe  competent  phyficians,  who  were  excluded, 
and  renders  it  highly  probable,  that  if  then  left 

to 

*  Many  other  inftances  might  be  adduced  of  the  avarice  as 
well  as  injuftice  of  the  college.  The  expence  of  a  licence, 
originally  four  pounds,  has,  at  one  time,  been  feventy,  and  is 
now  fifty  pounds.  At  one  period,  the  licentiates  were  burthened 
with  an  annual  tax  :  they  pay  even  at  prefent,  for  their  mere 
licence  to  praftife,  as  much  as  the  fellows  do  for  all  the  ad- 
vantages of  incorporation. 

t  Letter  from  a  Phyficlan  in  Town  to  a  Friend  in  the 
Country,  1753,  p.  18. 
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to  their  own  feelings,  they  would  have  followed 
the  dictates  of  juftice,  and  redreffed  the  grievance. 
This  liberal  difpofition  was,  however,  fucceeded, 
in  the  predominant  party  at  leaft,  by  a  more 
rigorous  fpirit  of  opprelfion.  In  1752,  two  years 
after  this  propofition  for  admitting  foreign  gra^ 
duates,  a  bye-law  was  made,  profefling  to  explain 
the  intention  of  a  prior  bye-law  *,  refpefting 
candidates :  but,  under  this  pretext,  pofitively 
enabling,  for  the  firft  time  f,  that  no  perfon  who 
was  not  a  doftor  of  phyfic,  of  either  Oxford  or 
Cambridge,  was  to  be  admitted  a  fellow.  The 
very  enactment  of  this  bye-law,  at  this  late  period, 
for  confining  admiiTion  to  the  graduates  of  the 
Englifli  univerfities,  is  a  proof  that  fuch  limitation 
was  not  before  eftabliflied,  either  by  the  charter 
or  the  ufage.  As  the  Englilh  univerfities  refufed, 
at  this  period,  to  incorporate  foreign  graduates, 
and  that,  in  compliance  with  the  requeft  of  the 
college,  this  laft  bye-law  excluded,  in  fa£t,  though 
by  a  Gollufive  agreement,  and  under  an  evafive 
pretext,  all  who  had  not  ftudied,  as  well  as  gra- 
duated, in  one  of  thofe  univerfities.  The  licen- 
tiates, who  had  long  before  felt  and  complained 
pf  the  oppreflive  conduft  of  the  college,  were,  by 

this 

*  This  prior  bye-law  only  required  incorporation  in  one  of 
the  Englifli  univerGties. 

f  If  the  alleged  bye-law  of  1637  was  finally  confirrned 
and  enafted,  it  appears  never  to  have  been  enforced. 
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this  further  grofs  infringement  of  their  privileges, 
inftigated  to  remonftrate. — ^On  the  30th  of  Sep- 
tember, 1 750,  they  prefented  a  memorial,  and  re- 
queued a  conference  with  the  college,  which 
being  refufed,  they  fent  a  ftatement  of  their  grie- 
vances :  "  that  they  were  not  permitted  to  aflift  or 
"  vote  at  the  comitia,  or  to  fill  any  offices  of  truft  j 
"  that  they  were  governed  by  laws,  in  the  making 
"  of  which  they  had  no  influence ;  obliged  to  pay 
"  an  annual  tax,  without  being  admiflible  to  any 
"  benefits,  and  that  they  were  liable  to  mul6ls  and 
"  fines  *."  Inftead  of  redreffing  their  grievances, 
the  college  added  infult  to  injury,  by  a  humiliating 
alteration  in  the  mode  of  fummoning  the  licen- 
tiates to  the  college. 

It  was  not,  however,  till  1765,  that  the  in- 
croaching  fpirit  of  monopoly  and  oppreffion,  en- 
couraged by  fuccefs,  emboldened  the  college  to 
publifli  a  bye-law,  ena£ling,  that  no  one  fhould 
be  admitted  into  the  order  of  candidates,  who  had 
not  been  created  do£lor  of  phyfic  in  the  univerfity 
of  Oxford  or  Cambridge,  after  having  accom- 
plifhed  all  things  prefcribed  by  their  ftatutes,  with- 
out difpenfatiori.  The  licentiates  were  after  this 
under  the  neceffity  of  either  fubmitting  to  be  in- 

tirely 

*  Letter  from  a  Phyfician  in  Town  to  his  Friend  in  the 
Country,  1753,  p.  22 — 35. 
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tirely  deprived  of  the  right  of  incorporation,  and  to 
the  oppreflive  and  contumelious  condu61:  of  the 
college,  or  to  endeavour  to  redrefs  their  grievances 
by  an  appeal  to  the  courts  of  law.  The  repeated 
law  fuits,  which  the  injuftice  of  the  college  to- 
v^'ards  the  licentiates  has  occafioned,  will  be  no- 
ticed in  a  fub'fcquent  part  of  this  treatife. 

.  About  the  fame  period,  however,  that  this 
indefenfiblc  bye-law  was  publillied,  denying  the 
right  of  examination  for  the  fellowfliip  to  all  but 
thofe,  who  had  in  a  great  meafure  loft,  as  medical 
ftudents,  in  thofe  inadequate  fchools  of  phylic,  the 
beft  period  of  their  lives  for  acquiring  a  know- 
ledge of  their  profeflion,  the  (yftem  of  admillion, 
through  favour,  was  alfo  eftabliHied.  This  fyftem, 
upon  whatever  principle  it  might  have  been  pro- 
felfedly  adopted,  is  calculated  to  divide  the  licen- 
tiates, to  render  them  fubfervient,  and  to  increafe 
the  emoluments  and  authority  of  the  fellows. 
Befides  being  fo  radically  obje6iionable,  it  has 
been  gradually  narrowed,  and  rendered  more  ca- 
pricious and  arbitrary,  by  repeated  reftriftions. 
It  was  firft  enacted,  about  the  year  1765,  that  any 
perfon  who  had  ftudied  four  years  in  any  univer- 
fity,  and  taken  a  degree  in  medicine,  and  ihould 
appear  worthy  of  the  peculiar  favour  of  the  college, 
and  had  been  three  years  a  licentiate  ;  that  fuch 

perfon 
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-perfon  might  be  elefted  into  the  order  of  candi- 
dates, provided  he  had  twenty  fuffrages  in  his 
favour- 
Under  this  bye-law,  even  incorporation  in  the 
Englifli  univerfities  was  to  be  difpenfed  with, 
which  proves  that  ufage  to  be  confidered  by  the 
fellows  themfelves  as  intirely  arbitrary.  Very 
fliortly  afterwards,  in  1768,  after  Lord  Mansfield 
had  reprobated  the  narrownefs  of  their  bye-laws, 
and  advifed  the  college  to  amend  them,  as,  in 
Itating  his  opinions,  will  afterwards  appear,  they 
afFe£ted  to  meliorate  the  terms  of  admitting  licen- 
tiates. In  the  alterations  of  the  ftatutes  propofed 
by  a  committee  of  the  college,  it  was  recom- 
mended to  allow  a  fellow  of  the  college  to  propofe 
any  phyfician  of  thirty  years  of  age,  to  be  exa- 
mined for  the  fellowfliip,  who  had  graduated, 
after  having  ftudied  phyfic  three  years  in  any 
univerfity:  provided  that  either  the  univerfity 
of  Oxford  or  Cambridge,  had  by  efpecial  favour, 
dignified  him  with  the  degree  of  do£tor  of  phyfic. 
It  appears  from  this  propofed  bye-law,  that  an 
arrangement  fabfifted  between  the  college  and  the 
Englilh  univerfities,  by  which,  degrees  of  incor- 
poration, or  honorary  degrees,  could  be  either 
withheld  or  extended,  as  thefe  parties  privately 
agreed,  without  regard  to  their  public  duties. 
The  propofal  implies,  that  the  college  could  pre- 
vail 
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vail  upon  thefe  univerfities  to  grant  the  honorary 
degree,  which  the  bye-Jaw  required,  by  the  fame 
influence  which,  a  few  years  before,  had  in- 
duced them  to  withhold  incorporation.  It  has 
been  ftated,  that  in  1750  it  had  been  agreed,  in 
two  comitia,  to  admit  foreign  graduates  on  fair 
and  honourable  terms,  and  that  the  college  had 
been  prevailed  upon,  by  the  Englifli  univerfities, 
to  abandon  this  fair  and  honourable  intention. 
Soon  afterwards  a  com  prom  ife  was  entered  into 
with  the  college  of  phyficians,  by  one  of  the 
Englifii  univerfities,  "  that,  for  the  future,  manda- 
*'  mus  degrees  fliould  be  given  to  none  but  fuch 
"  as  (hould  be  recommended  by  the  college  ;  and 
"  that  fuch  as  the  college,  or  any  twelve  fellows 
"  recommended,  lliould  never  be  refufed  on  pay- 
"  ment  of  the  ufual  fees  *."  This  agreement,  in 
conjun6tion  with  the  above-mentioned  propofed 
bye-law,  is  a  ftrong  evidence  of  a  coUufive  under- 
ftanding  between  thefe  parties.  It  is  a  proof  alfo, 
that  the  Englifti  univerfities  and  the  fellows  of 
the  college  have  combined  to  exclude  thofe  from 
the  college,  who  graduate  elfewhere. 

About  the  year  1771,  after  Lord  Mansfield 
had  again  condemned  the  bye-laws,  and  cenfured 
the  condu£t  of  the  college,  a  bye-law  was  made, 

by 


*  Letter  from  a  Phyfician  in  Town,  &c.  p.  20. 
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by  which  the  prefident  was  allowed,  if  he  chole, 
to  recommend,  amiually,  two  licentiates  of-  ten 
years  ftanding,  who,  if  approved  by  a  majority 
of  the  comitia  minora,  were  to  be  propofed  for 
eIeft:ion  at  the  comitia  majora,  and  if  approved,  by 
a  majority,  at  the  comitia  majora,  they  were  to  be 
admitted  members^  without  further  examination. 
This  privilege  of  the  prefident  has  been  fince  nar- 
rowed, firfl:  to  that  of  propofing  one  licentiate  an- 
nually, and  afterwards  biennially.  It  has  not  been 
exercifed  during  fome  years,  and  probably  will 
not  be  revived,  till  the  college  are  either  reduced 
to  the  neceffity  of  admitting  licentiates  in  order  to 
preferve  the  fucceffion,  for  which  the  graduates 
in  medicine  of  Oxford  and  Cambridge  are  fcarcely 
fufficient ;  or  until  the  college  be  again  admonifli- 
ed  by  an  authority  which  has  power  and  incli- 
nation to  enforce  that  juftice  it  recommends. 
The  evils  of  this  bye-law  W'ill  be  pointed -out  af- 
terwards. It  is  cited  here  to  prove  the  tem- 
porizing and  difmgenuous  conduft  of  the  college,  ' 
and  that  they  exercife  an  arbitrary  power  of  ad- 
mitting, either  through  purchafe,  favour,  or  fear, 
without  regard  to  the  Englifli  univerfities,  or  to 
any  confiftent  ufage  or  principle  j  and  that  fmce 
the  licentiates  have  been  generally  excluded,  it 
has  been  the  frequent  ufage  to  admit  fuch  of  them 
as  might  either  fuit  the  inclination,  or  promote 
the  intereft,  of  the  college.  About  the  fame 
period  in  which  this  bye-law  of  admiffion,  on 

the 
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the  recommendation  of  the  prefidcnt,  was  made, 
another  was  enafted,  more  confiftent  with  the 
duty  of  the  college,  the  rights  of  the  licen- 
tiates, and  the  advice  of  Lord  Mansfield,  as  it" 
profefTes  to  admit  on  the  ground  of  merit.  It 
ftates,  that  any  fellow  may  propofe  a  licentiate,  of 
feven  years  Handing,  who  had  completed  his 
thirty-fixth  year,  to  be  examined  for  admilTion, 
with  other  unreafonable  reltriflions,  which  might 
render  its  obftacles  infurmountable,  even  if  the 
bye-law  was  not  in  faft  withheld  *.  It  is  clear 
from  hence,  that  it  would  be  the  ufage  to  admit 
the  licentiates  at  this  period,  on  the  ground  of 
merit,  if  the  college  adhered  to  their  own  laws. 

It  has  been  proved,  that  at  lead  three  of  tht. 
fix  original  petitioners  and  corporators  were  not 
graduates  of  either  Oxford  or  Cambridge,  when 
incorporated.  It  has  been  rendered  highly  pro- 
bable, that  a  majority  of  the  original  members, 
and  of  thofe  admitted  for  many  years  aftef 
the  charter  and  afcl  of  parliament,  were  alfo  fo- 
reign graduates.  It  has  been  fliewn,  that  the 
diftinftion  of  claffes  did  not  exift  till  thirty-fix 
years  after  the  charter,  and  that  in  15S2,  fixty 
years  after  that  grant,  it  was  neceflary  to  pafs 

through  •; 

The  flmmcful  manner  in  which  it  has  been  withheld  | 
from  tlie  licentiates,  after  it  hadferved  the  purpofe  of  miflead- 
ing  the  Court  of  King's  Bench  on  the  late  trial,  will  be  after- 
wards pointed  out. 
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through  the  order  of  licentiates,  to  become  a 
fellow.  It  has  been  proved,  that  foreign  graduates 
were  admitted,  one  hundred  and  twenty  years 
fubfequent  to  the  charter,  without  even  incorpo- 
ration in  the  Englifli  univerfities ;  that  fuch  in- 
corporation was  neither  required  by  the  charter 
nor  ftatute,  nor  by  the  long  continued  ufage ;  and 
that  it  v^^as  firft  rigidly  exafted  in  confequence  of 
an  arbitrary  mandate  of  the  crown ;  that  it  was 
an  illegal  and  nugatory  teft,  and  only  acquiefced 
pnder  from  the  facility"  with  which  it  was  ob- 
tained ;  and  that  it  has  been  as  arbitrarily  dif- 
penfed  with  as  it  was  illegally  adopted  by  the 
college.  It  has  been  fhewn,  that,  fince  the  licenti- 
ates have  been  indir66tly  excluded  by  the  Englifli 
univerfities  fefufing  incorporation,  they  have  been 
contending  againft  the  monopoly  j  and  that  the 
college  has  acknowledged  their  right  by  repeat- 
edly making  partial  bye-laws  for  their  admiffion. 
It  has  been  demonftrated  then,  that  the  original, 
early,  and  long-continued  ufage,  is  completely  in 
favour  of  the  right  of  the  licentiates ;  that  this 
ufage  was,  till  within  a  recent  period,  virtually  in 
their  favour,  with  the  impofition  of  a  trifling  fine 
for  a  nominal  degree  to  the  Englifli  univerfities ; 
and  that  the  right  has  alfo  been  always  admitted 
by  the  ufage  and  bye-laws  of  the  college,  until  the 
prefent  period,  but  under  a  variety  of  arbitrary, 
fiuttuating,  and  illegal  rcflri61:ions. 
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We  fliall  next  proceed  to  eftablifh,  by  the 
highefl:  legal  authorities,  that  the  graduates  of 
Oxford  and  Cambridge  are  entitled  to  no  ex- 
clufive  or  partial  privilege  within  the  jurifdi£tion 
of  the  college  J  and  that  every  Britifli  phyfician, 
of  good  education,  fair  charafter,  and  competent 
learning,  refiding  within  that  jurifdi£tion,  has  a 
legal  right  to  be  examined,  and  if  approved,  to 
be  admitted  a  member. 

In  1602,  Sir  John  Popham,  Lord  Chief  Juftice, 
gave  it  as  his  opinion,  "  that  no  man,  though 
*'  never  fo  learned  a  phyfician  or  doftor,  may 
"  praftife  in  London,  or  within  feven  miles,  with- 
"  out  the  college  licence  *." 

In  1607,  the  Lord  Chancellor,  Lord  Chief  Juf- 
tice, Lord  Chief  Baron,  and  four  more  of  the 
judges,  were  affembled,  by  order  of  the  King, 
"  to  examine  and  confider  of  the  charters,  fta- 
"  tutes  and  laws,  made  for  the  government  of 
"  the  college  of  phyficians  in  London,  and  of 
"  the  praftifers  of  phyfic  there." 

In  anfwer  to  a  queftion  "  whether  graduates 
"  of  Oxford  and  Cambridge  may  pra£tife  in 
"  London,  or  feven  miles  compafs  of  the  fame, 

"  without 


»  Goodall's  Roy.  Coll.  of  Phyf.  p.  345. 
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without  licence  under  the  college  feal  ?"  All 
refolved,  that  "  no  graduate  that  is  not  admitted 
"  and  licenced  by  the  prefident  and  college  of  phy- 
"  ficians,  under  their  common  feal  *,  could  prac- 

tife  in  London,  or  within  feven  miles  compafs 
"'  of  the  fame." 

.  In  anfwer  to  a  queftion,  "  whether  fuch  gra- 
"  duates  are  not  fubjeft  to  the  examination, 
"  without  which  there  were  never  any  admitted, 
"  and  without  which  the  -admiffion  f  cannot  be 
"  approved ;  becaufe  every  graduate  is  not  ab- 
«  folutely  good  ipfofaaoT' 

It  was  refolved  by  all,  "  that  all  that  praftifed 
"  or  fhould  pra6life  phyfic,  either  in  London  or 
"  within  the  compafs  of  feven  miles  of  the  fame, 
"  muft  fubmit  themfelves  to  the  examination  of 
"  the  prefident  and  college,  if  they  be  required 
"  thereunto  by  their  authority,  notwithftanding 
"  any  licence,  allowance,  or  privilege,  given  them 
"  in  Oxford  or  Cambridge,  either  by  their  degree 
"  or  otherwife  J." 

Decifions, 

*  It  appears  that  the  judges  confidered  being  licenced  under 
'  the  common  feal  of  the  college,  as  equivalent  to  being  admitted 
a  member. 

f  Thefe  queries  relate  to  the  admiffion  of  the  graduates  of 
Oxford  and  Cambridge,  and  muft  include  in  their  fignification 
the  right  of  being  admitted  a  corporator. 

X  Goodall's  Roy.  Coll.  of  Phyf.  p.  277. 
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Decifions,  determining  the  fame  point,  have 
been  given  in  the  cafes  of  Dr.  Bonham*,  Dr. 
Levet  t,  and  Dr.  Weft  J. 

Thefe  authorities  prove  that  the  graduates  of 
Oxford  and  Cambridge  have  no  exemptions  or 
privileges,  within  the  immediate  jurifdi£tion  of  the 
college,  under  the  charter  and  a£ts  of  parliament. 

In  the  cafe  of  Dr.  Letch,  which  was  argued 
in  the  Court  of  King's  Bench,  in  1767,  who 
claimed  to  be  admitted  a  fellow  of  the  college, 
the  following  opinions  were  delivered  by  Lord 
Mansfield  § : 

"  This  court  has  jurifdlftion  over  corporate 
"  bodies." 

"  Where  a  party,  who  has  a  right,  has  no  other 
"  fpecific  legal  remedy,  the  court  will  allill  him 
"  by  ifl'uing  a  writ  of  mandamus." 

"  There  can  be  as  little  doubt  that  the  college 
"  are  obliged,  in  conformity  to  the  truft  and  con- 
"  fidence  placed  in  them,  to  admit  all  that  are  fit, 

"  and 

*  Coke's  Rep.  f.  p.  586. 
\  Lord  Raymond's  Rep.  v.  i.  p.  47a. 
J. Lucas's  Rep.  b.  x.  Mod.  Rep.  p.  353. 
§  Rex  V.  Dr.  AHtew  Bur.  Rep.  v.  iv.  p.  3186,  and  the 
following. 
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"  and  to  reject  all  that  are  unfit.  Their  condu6t 
"  in  the  exercife  of  the  truft  (of  examining)  ought 
"  to  be  fair,  candid,  and  un/irejudiced :  not  arbi- 
"  trary,  cajiricious,  or  biajfed :  much  lefs  warped  by 
"  rejentmenl  or  fierfonal  diJlikeT 

After  deciding  againft  Dr.  Letch's  claim,  who 
had  not  been,  in  faft,  approved  on  examination 
by  a  majority  of  the  cenfors,  Lord  Mansfield 
concluded  with  a  recommendation  to  the  college 
to  fettle  all  other  matters  amongji  themfehes  with- 
out recourfe  to  law :  at  the  fame  time  intimat- 
ing to  them  a  caution  againft  narrowing  their 
grounds  of  admiffion  fo  much,  that  if  even  a 
Boerkaave  (hould  be  refident  here,  he  could  not 
be  admitted  into  their  fellowfliip.  Lord  Mans- 
field in  the  cafe  of  Dr.  Letch,  the  firft  that  came 
before  him  refpefcling  the  college  of  phyficians, 
clearly  eftablilhed,  as  far  as  his  opinion  can  ef- 
tablifti  any  point,  the'  right  of  every  competent 
phyfician  refiding  within  the  college  jurifdiftion, 
to  be  admitted  a  member.  After  afferting  the 
competency  of  the  court  to  decide  on  the  pro- 
ceedings of  corporate  bodies ;  and  that  the  court 
would  grant  a  mandamus,  where  a  right  without 
any  other  legal  remedy  was  fliewn ;  he  added, 
that  the  college  are  obliged,  in  conformity  with 
their  truft,  to  admit  into  the  fellowfliip,  for  of 
that  he  was  fpeaking,  all  that  are  fit  j  and  that 

H  the 
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the  examinations,  for  this  purpofe,  muft  be  fair 
and  impartial.  Having  thus  clearly  ftated  his 
opinion  with  refpefit  to  the  duty  of  admitting; 
and  forfeeing  that  to  difpute  the  right  of  compe- 
tent phyficians  to  be  incorporated  would  occalion 
litigation,  animofity,  expence,  and  difcredit  to 
the  profeflion,  Lord  Mansfield  candidly  advifed 
the  college  to  open  their  doors  to  all  that  were 
duly  qualified,  even  to  foreigners.^ 

Mr.  Juftice  Yates  faid,  that  "  if  Dr.  Letch  had 
"  laid  a  Jujficient  ground  for  his  prefcnt  application, 
"  and  fticwn  the  court  that  he  had  a  right  to  be  a 
"  member  of  the  college,  the  court  ought  to  grant 
"  him  a  mandamus  to  enable  him  to  obtain  that  right 
"  if  he  had  no  other  legal  method  of  coming  at 
*'  it."  Mr.  Jullice  Yates  was  of  opinion,  "  that 
"  Dr.  Letch  might  have  applied  more  properly 
"  for  a  mandamus  to  obtain  a  licence,"  as  it  was 
clear  that  he  had  not  been  approved  by  the  cenfors, 
but  added,  "  that  had  he  fhewn  a  right,"  which 
right,  it  is  evident  from  the  context,  the  learned 
judge  was  of  opinion  depended  on  competency, 
independent  of  local  graduation,  or  of  the  ar- 
bitrary power  of  the  college ;  in  that  cafe,  "  the 
"  court  ought  to  grant  him  a  mandamus." 

Mr.  Juftice  Afton  obferved,  "  that  by  the  14th 
"  and  15th  Henry  VIIL  ch.  v.  it  is  enabled,  that 

the 
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"  the  Jix  perfons  named  in  the  letters  patent,  as 

"  principals,  and  firfl:  named  of  the  faid  com- 

"  monalty  and  fellovvfliip,  choofing  to  them  two 

"  more  of  the  faid  commonalty,  be  called  ele£is  ;  and 

"  that  the  fame  ele£ts  yearly  choofe  one  of  them 

"  to  be  prefident  of  the  faid  commonalty  j  and 

"  as  oft  as  any  of  the  rooms  and  places  of  the 

"  fame  ele£ls  fhall  fortune  to  be  void  by  death 

"  or  otherwife ;  then  the  furvivors  of  the  fame 

"  elefts  fliall  choofe,  name,  and  admit,  one  or 

"  more,  as  need  fliall  require,  of  the  moft  cun- 

"  ning  and  expert  men  of  and  in  the  faid  fa- 

"  culty  in  London,  to  fupply  the  faid  room  and 

"  number  of  eight  perfons:  fo  that  he  or  they 

"  that  fliall  be  fo  chofen  be  firfl:  by  the  faid  fu- 

"  pervifors  ftriftly  examined,  after  a  form  devifed 

"  by  the  faid  elefls ;  and  alfo  by  the  faid  fuper- 

"  vifors  approved.    This  fliev^^s  that  the  makers 

"  of  the  a£t  of  parliament  looked  upon  thofe  of 

*'  the  faculty  who  refided  in  London,  to  be  members 

*'  of  the  college." 

Mr.  Juftice  Afton  added,  "  If  the  perfon  ex- 
amined by  them  had  been  approved,  propofed, 
and  eleEted,  then,  indeed,  a  mandamus  would 

"  lie  :  and  fo  it  would  if  the  college  fliould  refufe 
to  examine  the  candidate  at  all.   When  he 

"  fliall  become  properly  qualified,  he  may  be 

H  2  "  again 
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"  again  examined ;  and  being  found  fo,  upon 
'*  fuch  fecond  examination,  may  be  propofed, 
**  elefted,  and  admitted  in  the  due  and  regular 
manner."  Judge  Afton,  after  confirming  alh' 
that  Lord  Mansfield  had  laid  down,  went  farther 
in  maintaining  the  privileges  of  the  licentiates, 
for  he  afTerted,  that  the  makers  of  the  a£t  looked 
upon  the  faculty  of  London,  meaning  fuch  legal 
phyficians  as  had  been  examined  and  approved, 
to  be  attual  members  of  the  college.  This  opi- 
nion correfponds  with  what  appears  to  have  been 
the  confi:ru£lion  of  the  J  udges  in  1607. 

"  November  20,  1767,  a  motion  was  made  for 
"  a  rule  upon  Dr.  Afkew  the  prelident,  and  the 
"  four  then  cenfors  of  the  college,  to  fhew  caufe 
*'  why  an  information,  in  nature  of  a  quo  warranto, 
"  fliould  not  be  granted  againft  them,  to  fhew  by 
"  what  authority  they  afted  as  cenfors  of  the  col- 
*'  lege  of  phyficians.  The  objeftion  was,  that 
"  whereas  the  election  ought  to  be  by  the  wh/e 
"  body,  thefe  gentlemen  had  been  eleEled  only  by 
"  a  JeleB  body  5  namely,  by  the  fellows,  exclufive 
"  of  the  licentiates,  though  the  licentiates  de- 
<'  manded  admittance;  which  was  refufed  to  them 
"  by  the  fellow^s,  on  pretence  of  their  having  no 
"  bufinefs  there  upon  that  occafion*." 

Lord 

*  Bur.  Rep.  v.  iv.  p.  2195. 
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Lord  Mansfield  delivered  his  opinion  very- 
much  at -length,  and  mofl:  decifively  in  favour  of 
the  legal  right,  under  the  charter,  of  fuch  phyfi- 
cians,  as  refided  within  the  jurifdi6lion  of  the 
college,  to  be  examined,  and  if  approved,  to  be 
afterwards  admitted  members,  though  he  could 
not  fuftain  the  right,  which  the  licentiates  then 
claimed,  of  being  eftablifhed  as  a6lual  members, 
under  their  mere  licence  to  pra£tife.  After 
taking  notice  of  the  confequence  of  the  con- 
tending parties,  and  the  refpe£t  due  to  them. 
Lord  Mansfield  proceeded — "  The  permiffion  of 
"  thefe  licentiates  tojiradife  is  not  difputed.  But 
"  I  doubt  whether  this  permijfion  to  fira5iife,  and 
"  thefe  letters  teftimonial,  can  amount  to  an  ad- 
*'  million  into  the  fellowjlnji  of  the  corporation  or 
*'  college. 

"  Nothing  can  make  a  man  a  fellow  of  the 
"  college  without  the  a£i  of  the  college.  The  firft 
"  a£l  to  be  done  by  them  is  their  judging  of  the 
"  qualifications  of  the  candidate.  The  admiffion 
"  into  the  fellowfliip  is  an  a£i:  fubfequent  to  that. 
"  The  main  end  of  the  incorporation  was,  to  keep 
"  up  the  fucceffion  :  and  it  was  to  be  kept  up  by 
"  the  admiffion  of  fellows  after  examination. 
"  The  power  of  examining,  and  admitting  after 
"  examination,  was  not  an  arbitrary  power,  but 

7i  Jiower .  cotijiled  with  a  trufl ;  they  are  bound  io 

"  admit 
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"  admit  every  perfon  whom  upon  examination 
"  they  think  to  be  fit  to  be  admitted,  within  the 
"  defcription  of  the  charter,  and  the  aft  of  par- 
"  liament  which  confirms  it.  The  perjon  who 
"  comes  within  that  defcription  has  a  right  to  be 
"  admitted  into  tlie  fel/owJJiiJi :  he  has  a  claim  to 
"  feveral  exemptions,  privileges,  and  advantages, 
"  attendant  upon  admithon  into  the  fellowfhip. 

And  not  only  the  candidate  himfelf,  if  found 
"  fit,  has  a  perfonal  right,  but  the  Jiiiblic  has  alfo 

a  right  to  his  fervice ;  and  that  not  only  as  a 
"  phyfician,  but  as  a  cenfor,  as  an  ele£l,  as  an  officer 
"  in  the  offices,  to  which  he  will  upon  admifl[ion 
"  become  eligible." 

Having  eftablifhed  the  right  of  every  compe- 
tent phyfician,  in  thefe  forcible  and  explicit  terms, 
his  lordfhip,  after  fome  preliminary  remarks, 
added,  "  Thefe  obfervations  convince  me,  that 
"  the  charter  had  an  idea  that  fome  perfons  might 
"  praBife  by  licence  under  their  feal,  who  were  not 
"  fellows  of  the  college.  Then  let  us  fee  how 
"  the  ufage  was.  In  1555,  they  muft  have  had 
"  a  probationary  licence,  before  admiflion  into 
"  the  college.  Afterwards  it  was  to  be  a  proba- 
"  tion  for  four  years  before  admiffion.    The  col- 

lege  might  grant  fuch  probationary  licences, 
"  with  fome  reafon,  and  agreeably  to  their  in- 

ftitution.    This  fliews  that  fome  licences  were 

"  granted 
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**  granted  to  perfons  not  fellows  of  the  college. 

The  3d  Henry  VIII.  c.  11.  takes  away  all 
"  former  privileges :  and  fays,  that  no  perfon 
"  within  London,  or  feven  miles  of  it,  fhall  exer- 

cife  as  a  phyfician,  except  he  be  firft  examined, 
"  approved,  and  admitted  by  the  Bifliop  of  Lon- 
"  don,  or  by  the  Dean  of  St.  Paul's,  calling  to 
"  them  four  doctors  of  phyfic :  and  the  charter 
"  and  ftatute  confirming  it  have  left  every  thing 
*'  at  large  to  the  college,  no  way  confined  or  re- 
*'  ftrained  but  by  the  fitnefs  of  the  objefts.  In 
*'  1 56 1,  a  partial  licence  was  granted  to  aii 
*'  oculifi: :  a  perfon  may  be  fit  to  pra£tife  in  one 
"  branch  who  is  7iot  fit  to  praftife  in  another. 
"  Licences  have  alfo  been  granted  to  women :  and 
"  that  may  not  be  unreafonable  in  particular 
"  cafes ;  as,  for  inftance,  fuch  as  Mrs.  Stevens's 
"  medicine  for  the  ftone.  Partial  licences  have 
"  been  given  for  above  two  hundred  years.  Of 
"  late  years,  indeed,  general  licences  have  been 
*'  ufual ;  and  the  perfons  applying  for  them  have 
"  been  examined,  though  not  meant  to  be  mem-' 
"  bers  o{  the  corporation  or  college.    In  158 1, 

notice  is  taken  of  three  claffes :  fellows,  candi- 
"  dates,  and  licentiates :  and  from  that  time,  they 
"  have  given  licences  to  pra<Stife.  The  licences 
"  probably  took  their  rife  from  that  illegal  bye- 
"  law,  (now  at  an  end)  which  reftrained  the 

number  of  fellows  to  twenty.    This  was  ar- 

"  bitrary 
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*'  bitrary  and  unjuftifiable:  they  were  obliged  to 
"  admit  all  fuch  as  came  within  the  terms  of  their 
"  charter.  Yet  it  is  probable  that  the  praftice 
"  of  licencing  was  in  confequence  of  their  having 
"  made  it:"  namely,  that  illegal  bye-law.  After 
ftating,  that  if  the  licentiates  have  a  right  to 
be  fellows,  the  licence  does  not  make  them  fo 
in  faft ;  Lord  Mansfield  proceeds,  "  If  my 
"  brothers  fhould  concur  with  me,  the  college, 
"  as  now  conftitutcd,  is  at  prefent  to  be  con- 
"  fidered  as  the  body  corporate.  I  have  a  great 
"  rcfpe£l  for  this  learned  body ;  and,  if  they  fliould 
"  think  proper  to  hearken  to  my  advice,  I  would 
"  wifli  them  to  confider  whether  this  may  not  be 
*'  a  proper  opportunity  for  them  to  review  their 
"  ftatutcs.  And  I  would  recommend  it  to  them 
"  to  take  the  beft  advice  in  doing  it;  and  to 
"  attend  to  the  defign  and  intention  of  the  crown 
"  and  parliament  in  their  inftitution.  I  fee  a 
"  fource  of  great  difpute  and  litigation  in  them 
"  as  they  now  ftand :  there  has  not,  as  it  fliould 
"  feem,  been  due  confideration  had  of  the  charter, 
or  legal  advice  taken  in  forming  them. 

"  The  flatute  of  the  fourteenth  and  fifteenth  of 
"  Henry  VIII.  ch.  v.  after  reciting  the  charter, 
*'  mentions  it  to  be  expedient  and  necefTary  to 
"  provide,  that  no  perfon  of  the  faid  politic-body 
"  and  commonalty  aforefaid,  be  fufFered  to  ex- 

"  ercife 
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**  ercife  and  praftife  phyfic,  but  only  thofe  per- 
"  fons  that  be  profound,  fad,  and  difcreet,  ground- 
"  edly  learned,  and  deeply  ftudied  in  phyfic. 

"  I  do  not  fay,  that  no  man  can  be  a  licentiate, 

"  who  is  not  perfe6tly  and  completely  qualified 

"  to  be  a  fellow  of  the  college.    Many  perfons  of 

*'  no  great  Ikill  or  eminence  have  been  licenced : 

*'  and  there  feem  to  be  fewer  checks,  guards,  and 

*'  reftrictions,  upon  granting  licences,  than  upon 

the  choice  of  fellows.    Yet  it  has  been  faid, 

"  that  there  are  many  amongft  the  licentiates, 
"  who  would  do  honour  to  the  college,  or  any 

"  fociety  of  which  they  fliould  be  members,  by 

"  their  fkill  and  learning,  as  well  as  other  valuable 

"  and  amiable  qualities ;  and  that  the  college 

"  themfelves,  as  well  as  every  body  elfe,  are  fen- 

"  fible  that  this  is  in  fa6t  true  and  undeniable. 

"  If  this  be  fo,  how  can  any  bye-laws  which 

*'  exclude  the  poffibility  of  admitting  juch  perfons 

"  into  the  college,  ftand  with  the  truft  rejiofed  in 

"  them,  of  admitting  all  that  are  Jit  f  If  their  bye- 

"  laws  interfere  with  their  exercifmg  their  own 

"  judgment,  or  prevent  them  from  receiving  into 

*•  their  body,  perfons  known  or  thought  by  them 

"  to  be  really  fit  and  qualified  5  fuch  bye-laws 

"  require  regulation.'  Such  of  them,  indeed,  as 

"  only  require  a  proper  education,  and  a  fufficient 

"  degree  of  fkill  and  qualification,  may  be  ftill 

"  retained. 
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"  retained.  I  do  not  choofe  to  fpeak  more  par* 
"  ticularly  :  but  I  recommend  it  to  thofe,  who 
"  are  now  likely  to  be  eftabliflied  the  mafters  of 
"  the  college,  to  take  good  advice  upon  the  points 
"  1  have  been  hinting  to  them." 

Lord  Mansfield  afterwards  added,  "  I  reft;  my 
"  opinion  upon  this  ground ;  that  their  prefent 
"  application  to  the  court  is  under  an  inftrument 
"  which  fliews  that  they  are  not  now  fellows  of 
"  the  college,  nor  admitted  into  the  corporation. 
"  I  think  that  every  perfon  of  proper  education, 
"  requifite  learning  and  (kill,  and  pofleffed  of  all 
"  other  due  qualifications,  is  entitled  to  have  a 
"  licence:  and  I  think  that  he  ous:ht,  if  he  defires 
"  it,  to  be  admitted  into  the  college.'^ 

This  great  judge  had,  in  the  firft'cafe  that  came 
before  him  refpefting  the  college,  feen  the  narrow- 
nefs  and  injuftice  of  the  bye-laws  of  exclufion. 
With  that  liberality  and  benevolence,  which  ge- 
nerally accompanies  great  minds,  he  was  defirous 
to  prevent  the  evils  of  further  litigation,  which  he 
forefaw  would  be  the  inevitable  confequence  of 
withholding  the  right  of  admiffion  into  the  college 
from  perfons  properly  qualified.  With  that  con- 
ciliatory view,  and  to  obtain  fubftantial  juftice 
founded  on  pofitive  law,  for  a  profelTion  he  re- 
fpefted,  Lord  Mansfield  ftated,  in  the  ft:rongefl: 

terms, 
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terms,  that  the  college,  in  conformity  to  the  truft 
and  confidence  placed  in  them  by  the  crown  and 
the  public,  are  obliged  to  admit  all  that  are  fit : 
that  thofe,  who  are  qualified,  have  a  right  ,to  be 
members,  and  the  public  a  right  to  their  fervices 
in  that  capacity.  After  this  ftrong  declaration, 
he  recommended  to  them  to  accommodate  their 
difputes,  and  amend  their  bye-laws.  No  atten- 
tion, it  appears,  had  been  paid  to  this  candid 
and  falutary  advice  prior  to  the  fubfequent  trial, 
juft  dated;  when  the  queftion  was  again  repeat- 
edly argued  by  the  moft  eminent  counfel  then 
at  the  bar.  Lord  Mansfield,, thus  fully  inform- 
ed by  thefe  repeated  difcuffions,  and  intimately 
acquainted  by  his  own  refearches  *  with  the  w^hole 
fubjeft,  in  order  to  enforce  the  liberal  views  he 
had  at  firft  adopted,  delivered  the  elaborate,  per- 
fpicacious,  and  conclufive  opinion  which  has  been 
fo  fully  ftated.  He  again  urged  on  the  fecond 
trial,  the  facred  obligation  of  the  truft ;  the  right 
of  every  fit  perfon  to  be  admitted  into  the  fellow- 
ftiip ;  the  claims  of  the  community  upon  fit  per- 
fons  in  the  offices  of  the  corporation.  He  ftated 
the  ancient  ufage  of  granting  partial  licences  to 
inferior  praftitioners  in  medicine,  and  deduced  the 
modern  ufage  of  granting  general  licences  from  an 
illegal  bye-law  reftraining  the  number  of  fellows; 

and 

*  Lord  Mansfield  remarked,  that  he  had  read  all  the  bye- 
laws  of  the  collece. 
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and  after  repeating  the  obligation  of  admitting  all 
that  are  qualified,  again  adyifed  them  to  attend  to 
his  admonition.  This  comprehenfive  opinion  con- 
tains all  the  main  points  of  the  cafe ;  the  equity, 
the  law,  and  the  ufage  refpe£ting  it ;  and  appears 
as  full,  as  clear,  and  as  convincing,  as  any  opinion 
ever  delivered  by  that  great  judge. 

Mr.  Juftice  Yates  obferved,  that  "  the  prefent 
"  application  is  not  for  a  mandamus  to  admit  the 
"  licentiates:  but  is  grounded  on  the  denial  of 
"  their  right  to  vote,  as  being  members :  it  fup- 
"  pofes  them  to  Jiave  been  already  admitted." 
He  afterwards  added,  "  I  give  no  opinion  how  it 
"  might  be  upon  a  mandamus  j"  when  Lord 
Mansfield  obferved,  *'  That  muft  depend  upon  the 
"  particular  cafes  of  the  perfons  applying  for  fuch 
"  mandamus,  as  they  might  be  refpeftively  cir- 
"  cumftanced."  He  had  already  repeatedly  ftated 
the  requifite  circumftances  to  be,  competent  edu- 
cation, learning,  and  character. 

Mr.  Juftice  Afton  agreed,  that  "  the  rejlraining 
"  the  number  of  fellows  to  twenty,  was  illegal ;  and 
"  he  thought  that  the  diftin6tion  between  fellows 
"  and  licentiates  had  taken  its  rife  from  the  re- 
"  ftriftion  of  the  number  of  fellows.  He  thought 
*'  that  in  grants  of  this  kind, the  conftru6lion  ought 
"  to  be  made  in  a  liberal  manner,  and  this  grant  in- 
cludes, 
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"  eludes,  omnes  homines  ejufdem  facultatis  de  &;  In 
**  civitate  prjediSta  ;  and  the  application  to  paiiia- 
"  ment  for  the  aft  of  the  fourteenth  and  fifteenth 
"  of  Henry  VIII.  ch.  v.  to  confirm  the  charter,  is 
"  made  by  the  fix-  perfons  particularly  named  in  it; 
**  and  all  other  men  of  the  fame  faculty  within  the  city 
f*  of  London,  and  feven  miles  about.  All  the  a61:s 
**  of  parliament  made  in  pari  materia  fliould  be 
"  taken,  he  faid,  together ;  and  the  conftruftion 
**  has  been  uniform,  till  the  time  of  Queen  Mary. 

Till  then  there  was  no  diftinftion  of  major  and 
"  minor,  amongft  thefe  phyficians.  It  feemed  to 
"  him  that  the  idea  was,  that  all  perfons  duly 
"  qualified,  who  took  teftimonials  under  the  col- 
"  legefeal,  were  to  be  of  the  community.  And 
**  this  was  fuflicient  to  continue  the  fucceflion 
"  and  perpetuate  it." 

November  17,1 768,  the  Court  of  King's  Bench 
was  moved,  on  behalf  of  Dr.  Archer  and  Dr. 
Fothergill,  for  writs  of  mandamus  to  oblige  the 
college  to  admit  thefe  two  licentiates.  But  the 
court  was  of  opinion,  that  they  could  not  claim  a 
right  of  admiffion  under  the  charter,  on  the  foun- 
dation of  a  licence  which  they  had  accefited  under 
a  bye-law y  upon  a  fuppofition  that  the  bye-law 
was  a  bad  one ;  fo  that  the  return  was  allowed 
upon  that  obje£bon  to  their  claim,  and  the  in- 
tended queftion  remained  unfettled. 

Lord 
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Lord  Mansfield  again  reminded  the  college  of 
their  duty.  He  faid  "  the  college  will  now  con- 
"  fider  whether  they  will  truft  to  a  return  upon 
"  thefe  bye-laws  or  mend  them." 

January  29,  1770,  new  rules  were  moved  in 
favour  of  Dr.  Archer  and  Dr.  Fothergill,  which 
were  argued  in  April,  1771.  On  this  occafion 
Lord  Mansfield  remained  of  opinion,  that  the  li- 
centiates could  not  fet  up  their  licence,  accepted 
under  a  bye-law,  as  the  foundation  of  a  right  to 
be  admitted  under  the  charter.  The  court  con- 
curred in  this  opinion,  and  thought  that  the  quef- 
tion  only  came  round  to  the  fame  point  as  before, 
and  had  been  determined  in  eflfeft  upon  the  former 
application.  Lord  Mansfield  again  cenfured  the 
bye-laws,  and  renewed  his  queftion,  "  whether 
"  they  would  think  it  advifeable  to  truft  to  a 
"  return  upon  their  prefent  bye-laws;  or  whe- 
"  ther  they  would  not  confider  about  mending 
"  them?" 

It  is  obvious  that  Dr.  Fothergill  and  Dr.  Archer 
perfifted  in  founding  their  claim  to  admiffion  on 
the  collese  licence,  after  the  court  had  decided 
that  it  was  an  infufficient  title.  They  alfo  per- 
fifted in  this  error  after  the  court  had  unequivo- 

4 

cally  pomted  out,  that  they  would  grant  a  man- 
damus to  oblige  the  college  to  examine  a  phyfician 

of 
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of  fair  character  and  good  education,  who  claim- 
ed under  the  charter,  and  alfo  to  compel  the 
college  to  admit  him,  if  competent,  into  the 
fellovvfliip.    Lord  Mansfield  exprefsly  faid,  that 
a  mandamus  to  admit  muft  depend  upon  the 
particular  circumftances  of  the  perfons  apply- 
ing.   There  can  be  no  doubt,  that  both  Dr. 
Archer  and  Dr.  Fothergill  poffeflfed  the  educa- 
tion, character,  learning,  and  fkill,  which  Lord 
Mansfield  and  the  court  had  previoufly  pointed 
out  as  the  only  requifite  circumftances.  But  it  ap- 
pears that  neither  they  nor  any  of  their  colleagues, 
in  confequence  of  the  jealoufy  and  animofity  which 
prevailed  in  the  college,  would  rifk  a  fecond 
examination  for  admilTion  into  the  fellowfhip, 
which  they  were  fo  ftrongly  encouraged  to  de- 
mand, and  which,  if  applied  for,  would  un- 
doubtedly have  been  enforced  by  the  Judges, 
who  then  filled  the  Court  of  King's  Bench. 
Their  application,  under  the  charter,  adopted  by 
the  licentiates  in  the  late  conteft,  thoush  not 
fuftained  by  the  prefent  Court  of  King's  Bench, 
would,  if  it  had  fortunately  been  made  at  that 
time,  have  eftabliihed  for  ever  the  right  of  every 
■  competent  phyfician,  within  the  college  jurifdic- 
tion,  to  be  admitted  a  fellow  of  the  college  of 
phyficians. 

It  has  been  eftabliflied  by  the  unanimous  opi- 
nion of  the  Judges  in  1607,        by  feveral  legal 

decifions. 
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decifions,  that  the  graduates  in  phyfic,  of  Oxford 
and  Cambridge,  poflefs  no  legal  privilege  within 
the  immediate  jurifdi6^ion  of  the  college,  but 
thofe,  to  which  the  graduates  of  other  univerfities 
are  equally  entitled. 

It  has  been  proved,  that  Lord  Mansfield  was 
decifively  of  opinion,  that  the  college  are  bound 
to  examine,  fairly  and  impartially,  every  phyfician 
of  proper  education,  redding  within  the  boundary 
of  the  college,  and  claiming  to  be  examined  ;  and 
to  admit  all  that  are  fit,  in  learning,  ikill,  and 
morals.  It  has  been  fliewn,  that  Mr.  Juftice 
Yates  was  alfo  of  opinion,  that  the  college  were 
bound  to  examine  and  admit  phyficians  polTeiring 
thefe  competent  claims ;  and  that  Judge  Afton 
confidered  every  competent  phy/ician,  refiding 
in  London  and  within  feven  miles  of  it,  entitled 
to  be  admitted  a  corporator ;  and  that  he  was 
alfo  of  opinion  that  the  licence,  or  letters  teftimo- 
nial  alone,  conveyed  a  right  to  all  the  corporate 
privileges. 

Having  eftabliflied  the  right  of  the  licentiates 
by  the  higheft  legal  authorities,  we  fliall  next  en- 
deavour to  prove  the  expediency  of  admitting 
and  eftablifliing  that  legal  right. 

The  obligation,  which  courts  of  law  are  under 
to  interpret  flatutes  and  decifions  liberally  for 

the 
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.the  benefit  of  the  community,  where  the  con- 
ftruftion  is  doubtful,  is  too  obvious  to  require  a 
eomment,  or  to  be  enforced  by  any  authorities 
which  might  be  cited. 

The  expediency  of  extending  admiffion  into 
the  college  to  eveVy  duly  qualified  phyfician, 
•within  its  immediate  jurifdi6tion,  or  the  propriety 
of  confining  it  to  the  few  who  graduate  at  Oxford 
and  Cambridge,  and  to  fuch  others  only,  as  they 
arbitrarily  feleft,  muft  depend  upon  the  compara- 
tive advantages,  which  would  refult  to  the  com- 
munity and  the  profeflion,  from  thefe  different 
modes  of  continuing  the  fuccellion.    In  order  to 
determine  their  feparate  merits,  their  refpeftive 
influence  in  promoting  or  impeding  the  obje£ts, 
and  in  fecuring  the  perpetuity,  of  the  corporation, 
mull  be  confidered.    The  primary  end  of  the 
college  of  phyficians  is  the  fafety  of  the  com- 
munity.   The  further  objefts  for  which  it  was 
eftabliflied,  are  the  improvement  of  the  fcience, 
and  the  advancement  of  the  dignity  and  interefts 
of  the  faculty  of  phyfic.    Thefe^  befides  their  in- 
trinfic  importance,  are,  in  effeft,  principal  means 
of  accomplilhing  the  public  fecurity. 

It  is  obvious  that  the  completion  of  thefe  ob- 
jefts,  as  far  as  they  can  be  attained  by  the  college, 
muft  chiefly  depend  upon  the  ability,  integrity, 

I  and 
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and  exertion  of  phyficians  within  its  jurifdi£tion. 
Whatever  fyftem,  with  refpeft  to  adrailTion,  will 
beft  promote  thefe,  is  undoubtedly  moll  ex- 
pedient. 

The  progrefs  of  any  clafs  of  men  in  knowledge 
and  (kill  muft  materially  depend  on  the  induce- 
ments to  acquire  them.  The  aftive  and  ufeful 
employment  of  their  abilities  in  the  exercife  of 
their  profellion,  mufl;  equally  depend  upon  the  in- 
centives to  exertion,  and  the  motives  to  good  con- 
du61.  By  making  education,  learning,  profeliional 
fkill,  and  probity,  the  fole  grounds  of  incorporation, 
thofe  qualifications  in  the  faculty,  which  can  alone 
accomplifh  the  ends  of  the  college,  would  be  in- 
finitely promoted.  Thefe  grounds  would  be  juft, 
liberal,  and  comprehenfive,  as  they  regard  claim- 
ants; inexhauftible  as  they  refpeft  the  fupply  of 
candidates ;  infallible  in  promoting  thofe  attain- 
ments and  perfections  on  which  the  utility  of  the 
inftitution  depends.  As  long  as  enquiry,  know- 
ledge, and  virtue,  are  encouraged  and  rewarded 
in  any  profeflion,  men  of  learning,  fkill,  and  in- 
tegrity, will  abound  in  it,  and  an  eftablifliment, 
fupplied  from  fuch  a  flock,  mufl:  flourifli.  Admif- 
fion  into  the  college  would  be  an  indifputable 
mark  of  thefe  eflimable  qualities,  were  they  the 
only  requifites.  The  perfon  incorporated  would 
be  aflbciated  with  men  of  diftinguilhed  charafiler, 
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talents,  and  attainments,  and  be  alfo  placed  in 
the  moft  advantageous  fituation  for  arriving  at  the 
higheft  honours  and  emoluments  of  his  profeffion. 
Every  phylician,  who  is  actuated  by  honourable 
ambition,  if  eligible,  muft  neceffarily  afpire  to  be 
received  into  fuch  a  fociety,  and  muft  confequently 
endeavour  to  attain  that  fum  of  merit,  however 
great,  which  would  entitle  him  to  that  promotion. 
If  admitted,  he  muft  alfo  be  defirous  to  fecure  the 
approbation  of  a  body  fo  refpeftable,  and  on 
which  his  advancement  would  fo  materially  de- 
pend. He  muft  wifli  to  fill  wdth  credit  the  rank 
he  would  thereby  obtain,  and  endeavour  to  qualify 
himfelf  for  the  higheft  fituations  in  the  profeffion, 
to  which  he  might  afterwards  afpire.  Can  it 
then  be  doubted  that  extending  admiffion  to  every 
competent  phyfician  would  increafe  the  motives 
to  exertion,  ftrengthen  the  fecurities  of  virtue  in 
the  faculty,  and  thereby  promote  the  fafety  of  the 
public  ? 

The  expediency  of  fuch  an  extenfion,  in  order 
to  advance  the  fcience  of  phyfic,  is  fupported  by 
all  the  arguments  which  recommend  it  as  pro- 
moting the  public  fafety.  Whatever  augments 
the  means  and  gives  activity  to  the  powers  by 
which  knowledge  is  advanced,  whatever  fecures 
good  condua  in  any  coUeaive  body,  muft  pro- 
mote the  fuccefs  of  their  inveftigations  and  pur- 
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luits.  The  great  fources  of  improvement  in  any 
inftitution,  for  the  promotion  of  fcience,  are  the 
talents,  learning,  and  energy  of  its  members.  By 
aflbciating  men  with  thefe  productive  qualities  in 
a  fcientific  body,  emulation  is  kindled,  their 
powers  animated,  and  their  efforts  direfted  to  the 
improvement  of  that  profeffion  to  which  they  are 
attached.  The  acceffary  inftruments  of  art  and 
fcience  will  be  naturally  provided,  and  inveftiga- 
tion,  difcovery,  and  improvement,  will  be  the 
neceffary  refult.  The  utility  of  the  college  in 
promoting  medicine  muft  infallibly  be  increafed 
by  the  accellion  of  thofe  whofe  talents  can  extend 
the  boundaries  of  medical  knowledge,  and  who, 
by  becoming  members,  would  be  ftrongly  and 
permanently  incited  to  exert  their  abilities. 

The  dignity  and  interefts  of  the  faculty  can 
only  be  promoted  by  increafing  their  public  ef- 
timation,  and  by  adding  to  the  advantages  attach- 
ed to  the  profeffion.  Thefe  will  always  depend 
principally  on  the  public  utility  of  the  faculty. 
The  fervices  they  render  the  community  muft 
be,  in  a  great  meafure,  proportioned  to  the  in- 
centives phyficians  have  to  excel,  and  to  exert 
their  talents.  The  power  of  conferring  rewards, 
and  the  impartial  diftribution  of  them,  are  then 
the  principal  means  by  which  the  college  can 
accomplifli  aU  the  ends  of  the  inftitution.  How 
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can  that  power  and  impartiality  be  befl:  promoted  ? 
By  fele6ting  and  uniting  all  the  talents  and  in- 
fluence of  the  profeflion,  on  the  broad  and  folid 
foundation  of  merit  ?  Or  by  forming  an  inconfider- 
able  party  on  the  narrow  and  precarious  fcheme 
of  local  graduation  and  interefted  choice  ? 

By  incorporating  all  the  phyficians  in  and 
near  the  metropolis,  entitled  from  education, 
learning,  and  character,  the  college  would  em- 
brace all  the  claims,  unite  all  the  merits,  and  con- 
centrate all  the  power  of  the  profeflion.  It  would 
by  the  fame  meafure  pofl"efs  the  befl:  means  of  ap- 
preciating, and  the  ftrongefl:  motives  to  reward 
their  merits  impartially.  By  conftituthig  their 
body  on  this  juft  and  liberal  bafis,  an  equitable 
conduft  would  be  promoted  in  all  their  corporate 
proceedings,  and  juflice  predominate  in  rewarding 
merit ;  the  only  principle  in  any  fociety  which  can 
produce  the  full  efforts  of  its  members,  and  confe- 
quently  its  higheft  utility,  interefts,  and  dignity. 

What  advantages  can  poflibly  arife  from  nar- 
rowing admiflion  into  a  college  of  phyficians  to 
the  graduates  of  two  univerfities,  and  fuch  as  thofe 
graduates  arbitrarily  chufe  ?  The  formation  of  fuch 
a  body  is  fundamentally  narrow  and  unjufl.  Its 
internal  proceedings  and  external  influence  muft 
both  be  vitiated  by  this  radical  defeft.  An  unfair 
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preference  given  to  particular  fchools  tends  to 
depreciate  and  prejudice  all  others.   This  partial 
fyftem  is  confequently  pernicious,  as  it  refpefts 
the  means  of  inib  uftion.    As  it  regards  ftudents 
and  candidates,  it  is  prejudicial,  by  fubftituting 
adventitious  diftinftions  for  difficult  acquirements 
and  efficient  abilities,  and  thereby  diminifliing 
induftry,  and  rcpreffing  merit.    This  contrafted 
reftriftion  is  not  Icfs  hoftile  to  the  college  itfelf,  by 
depriving  it  of  the  talents  and  fervices  of  thofe 
who  would  conftitute  its  ftrength  and  dignity; 
and  by  extinguilhing  emulation  in  the  few  ad- 
mitted. A  partial  fyftem  of  fucceffion  in  a  fociety, 
which  exalts  a  party  and  deprcfles  a  profeffion, 
inevitably  produces  feuds  and  litigation,  by  which 
the  efficacy  of  the  body  muft  be  deftroyed,  its  views 
mifled  from  meafures  conducive  to  public  good  and 
its  own  honour,  to  interefted  contrivances  for  per- 
petuating precarious  and  affiamed  power.  Its 
revenues  will  be  wafted  in  fupporting  the  mono- 
poly.   In  confequence  of  the  jealoufy,  animofity, 
and  contention,  betwixt  a  party  who  engrofs  a 
public  inftitution,  and  a  profeffion,  who  contend 
againft  that  affiimption  as  an  ufurpation  of  their 
right,  the  purfuits  and  refources  of  the  latter,  as 
well  as  of  the  former,  are  perverted.  Diftin6lions 
and  rewards,  which,  when  impartially  conferred, 
are  the  fources  of  merit  and  utility,  are  facrificed 
to  the  felfiffi  interefts  and  ruinous  aggrandizement 
of  a  party,  which  extinguifli  emulation,  and  thus 
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deftroy  what  they  were  eftabliflied  to  promote. 
The  public  fafety,  the  improvement  of  medicine, 
the  interefts  of  the  faculty,  muft  be  inevitably 
neglefted  and  prejudiced  by  a  corporation  of 
phyficians,  while  the  fyftem  of  admitting  mem- 
bers is  partial,  and  oppreffive. 

The  advantages  of  extending  admlffion  on  the 
ground  of  merit,  and  the  baneful  efFe6ts  of  partial 
reftriftion,  thus  evident  from  reafon,  are  confirmed 
by  experience.  During  a  long  period  after  the 
inftitution  of  the  college,  every  phyfician  of  com- 
petent learning  and  fkill  was  incorporated. 
While  this  juft  fyftem  prevailed,  the  college  faith- 
fully difcharged  their  duty,  and  accompliflied,  in 
a  great  meafure,  the  ends  for  which  they  were  ef- 
tabliflied. They  exerted  themfelves  with  zeal  and 
fuccefs  in  detecting,  punifliing,  and  fuppreffing 
quacks  and  impoftors  *.  Literary  meetings  were 
held  by  the  members,  for  the  communication  and 
improvement  of  medical  knowledge.  An  enthu- 
fiaftic  attachment  to  the  inftitution  prevailed, 
which  could  only  arife  from  a  conviction  of  its 
utility.  The  celebrated  Linacre  bequeathed  his 
houfe  to  the  college  t-    Dr.  Caldwall  and  Lord 

Lumley 

*  Goodall's  Hiftorical  Account  of  the  College  proceedings 
againft  Empirics. 

i-  For  this  and  the  following  donations,  fee  the  epiftle  dedi- 
catory to  Goodall's  Hiftorical  Account  of  the  CoUecre  proceed- 
ings againft  Empirics. 
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Lumley  founded  a  lefturefliip  on  furgery,  with  a 
liberal  annual  ftipend.  Dr.  Goulflon  left  an  en- 
dowment for  a  pathological  le£lure.  The  im- 
mortal Harvey  *  bequeathed  his  paternal  eftate 
to  the  college.  Dr.  Harney  obtained  for,  and 
gave  it  confiderable  donations.  The  Marquis  of 
Dorchefter,  a  nobleman  of  diftinguiflied  literary 
attainments,  entered  into  the  fellowfliip,  made  a 
liberal  donation,  and  bequeathed  his  valuable 
library  to  the  college.  Dr.  Croone  eftabliHied 
and  endowed  a  leflurefliip  on  mufcular  motion  f . 
While  the  fource  of  admifllon  was  pure,  the 
inftitution  was  ufeful  and  flourifliing.  Quackery 
was  fupprefled,  ability  diftinguiflied,  medicine 
improved,  the  faculty  united,  and  the  corporation 
enriched. 

What  has  been  the  fituation  of  the  college 
fmce  the  fellowfliip  has  been  confined  to  the  gra- 
duates of  Oxford  and  Cambridge,  and  the  few 
they  have  permitted  to  iTiare  in  it?  The  moft  il- 
literate and  unprincipled  quacks  and  impoftors 
'  have  perpetrated  their  deftruftive  practices  with- 
out the  flighteft  reftraint  or  oppofition,  and  in 

perfect 

The  difcovery  of  the  circulation  of  the  blood  was  firft 
made  known  in  his  Itftures  at  the  college,  asLiimleian  lefturer. 
See  Goodall's  Hiftorical  Account  of  the  College  proceedings 
againft  Empirics. 

f  Di£tionaire  Hiftorique  de  la  Medicine,  H.  J.  T.  Eloy. 
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perfe£l  contempt  of  the  college.    They  purfue 
their  flagitious  plans  more  fecurely  than  if  the 
college  did  not  exifl:,  as  probably  if  that  jurif- 
di6tion  were  abolifhed,  the  laws  might  be  em- 
ployed to  reftrain  and  punifli  them,  or  the  legif- 
lature  might  provide  a  new  remedy.    It  may 
perhaps  be  alleged,  that  from  change  of  circum- 
ftances,  negleft  and  difufe,  the  powers  of  coer- 
cion, with  which  the  college  are  invefted,  are 
become  obfolete  and  inefficient.    If  this  be  the 
cafe,  it  may  afford  fome  excufe  for  declining  legal 
profecutions.    But  if  their  legal  coercive  powers 
be  extinguifhed,  is  it  not  more  peculiarly  incum- 
bent on  them  to  exert  the  adual  means  they 
retain,  in  order  to  fulfil  their  truft,  and  to  ac- 
1  complifli  the  attainable  benefits  they  owe  the 
public  and  the  profeffion  ?  Becaufe  they  cannot 
punifli  delinquents  by  fines  and  imprifonment,  is 
.  a  body  with  fuch  refources  to  be  inert  to  every 
;  ufeful  purpofe,  and  aftive  only  to  promote  their 
;  partial  intercfl:s  ?  As  the  appointed  guardians  of 
!  the  public  fafety,  and  the  interelts  of  the  faculty, 
i  it  may  at  leaft  be  expefted  that  they  fliould  en- 
I  deavour  to  deteft  and  expofe  the  frauds  and 
.  artifices  of  thofe  defl:ru6live  impoftors,  whom  they 
I  cannot  prohibit,  and  that  they  fliould  diflinguifli 
\with  the  mofl:  ftriking  marks  of  honour  they  can 
i  beftow,  thofe  who  deferve  the  confidence  of  the 
public,  from  thofe  who  cheat  and  abufe  it.  As 

the 
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the  natural  proteftors  of  the  fcience  of  phyfic, 
with  confiderable  endowments  and  revenues  for 
its  promotion,  derived  entirely  from  the  faculty,  it 
may  furely  be  prefumed  that  they  endeavour  to 
improve  the  different  branches  of  medicine.  We 
are  undoubtedly  warranted  to  expeft  in  a  college 
of  phyficians,  with  wealth  and  talents  and  pro- 
fitable le£turefliips,  the  means  of  extending  and 
propagating  medical  knowledge  ;  a  comprehen- 
five  and  accefllble  library ;  a  mufeum  ftored  with 
natural  curiofities  and  artificial  preparations  apper- 
taining to  medicine  j  a  laboratory  for  experiments. 
Wc  conclude  as  a  matter  of  courfe,  that  they  hold 
literary  meetings  for  the  communication  of  fafts 
and  interchange  of  opinions  ;  that  they  have  an 
cxtenfive  and  well  regulated  correfpondence  for 
coUefting,  and  plans  for  digefting  and  promulgat- 
ing important  facls  and  difcoveries.  We  expeft  to 
hear  of  papers  read,  of  books  publiflied,  of  medals 
and  prizes  conferred.  It  would  not  be  unreafon- 
able  to  prefume  that  fome  precautionary  meafures 
might  be  adopted  for  the  early  afcertainment,  pre- 
vention, and  cure  of  prevalent  and  extraordinary 
difeafes ;  fome  plans  of  medical  police  for  point- 
ing out  and  obviating  the  various  noxious  caufes, 
which,  under  different  forms,  frequently  call  for 
the  falutary  interference  of  a  body  fet  apart  to 
watch  over  the  public  health. 


Thefe 
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Thefe  expe£lations  are  intirely  difappointed. 
We  look  in  vain  for  any  thing  ufeful  or  public 
Spirited  in  this  corporation.  No  efforts  are  made 
to  deteft  impoftors  or  expofe  frauds ;  inftead 
of  didinguilhing  competent  phyficians,  they  are 
degraded  by  being  merely  permitted  to  pra£life 
under  a  licence,  originally  intended  and  frequent- 
ly given  to  apothecaries  and  dentifts,  to  partial 
and  inferior  praftifers.  The  college  have  indeed 
a  library,  givea  in  the  early  and  ufeful  period  of 
their  inftitution,  to  which,  hovs'ever,  few  additions 
have  been  fmce  made,  and  which  is  not  equal  to 
thofe  of  many  individuals.  They  have  no  mu- 
feum ;  what  was  a  laboratory  has  been  long  con- 
verted into  a  kitchen.  They  hold  no  literary 
meetings,  maintain  no  correfpondence,  read  no 
papers,  beftow  no  prizes.  They  have  edited  one 
book  *,  and  publilhed  three  volumes  of  effays  f , 
in  three  centuries.  Even  to  thefe  feeble  exertions 
they  were  goaded  by  the  fuperior  exertions  of  the 
licentiates. 

To  what  then  do  their  corporate  afts  amount  ? 
They  examine  and  admit  to  all  the  collegiate  ad- 
vantages the  few  doaors  in  phyfic,  if  competent, 

who 

*  Harvey's  Works. 

t  Medical  Tranfaaions,  a  great  proportion  of  the  papers 
•contained  in  which,  were  furnidied  by  perfons,  who  were  nol; 
members  of  the  college. 
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who  offer  themfelves,  after  having  graduated  in 
Oxford  or  Cambridge,  though  thefe  can  be 
fcarcely  confidered  as  medical  fchools.  They 
exaft  eflentially  the  fame  qualifications,  and  an 
equal  fine,  from  all  other  phyficians,  for  a  licence, 
which  degrades  them  j  and  they  reje£l  them  as 
members,  though  adorned  with  all  that  education 
and  induflry  can  bcffovv.  They  annually  read  an 
oration,  and  a  few  lectures  which  cannot  be  dif- 
penfed  with,  without  forfeiting  the  falaries  for 
compenfating  thefe  leftures.  They  occafionally 
infpeft  apothecaries  drugs,  and  examine  and  li- 
cence houfes  for  the  reception  of  infane  perfons*. 
Such  have  long  been,  and  are  at  prefent,  the  fer- 
vices  of  the  college  of  phyficians  to  the  com- 
munity, to  medicine,  and  the  faculty,  under  the 
fyflem  of  partial  admillion.  Can  it  be  fuppofed 
that  this  body  could  poflibly,  under  any  change 
of  conftitution,  difcharge  their  corporate  duties 
with  lefs  benefit  to  the  community,  or  greater 
prejudice  to  the  fcience  and  profeihon  ? 

Can  it  be  imagined  that  their  fupinenefs  and 
noxious  influence  will  not  be,  in  fome  meafure, 
corrected  by  an  enlarged  and  equitable  fyflem  of 
admillion,  and  an  acceflion  of  members  v^'ith  af- 
certained  learning,  fkill,  and  probity  ? 

By 

*  For  thefe  licences,  as  well  as  for  thofc  to  pratftifc,  they  im- 
pofe  a  heavy  fine. 
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By  extending  admilTion  to  all  duly  qualified, 
the  college  would  unite  all  the  able  phyficians 
in  the  metropolis  of  Great  Britain ;  and  dire£t 
their  efforts  to  promote  the  welfare  of  the 
public,  and  the  true  interefts  and  dignity  of  the 
profeffion.  By  that  wife  meafure  all  partial  and 
unjuft  diftinftions,  and  the  painful  and  odious 
palTions  they  excite,  would  be  extinguiflied,  and 
merit  and  virtue  be  juftly  encouraged  and  re- 
warded. 

-  A  liberal  intercom'fe,  freed  from  arrogance  and 
fervility,  would  be  eftabliihed  between  members 
of  the  fame  profeffion,  and  of  equal  pretenfions. 
The  defire  of  meriting  mutual  efteem,  and  an 
.  honourable  emulation  to  excel,  would  be  kindled. 
An  efficacious  cenforial  influence,  a  powerful 
promoter  of  honour  and  virtue,  would  be  eftablifli- 
t  cd.    It  would  then  be  difgraceful  not  to  be  in- 
'  corporated,  and  every  member  would  have  the 
i  ftrongeft  inducements  to  diftinguiOi  himfelf.  The 
1  incitements,  emoluments,  and  diftin6tions  which 
'  the  college  enjoys  within  itfelf,  would  be  impar- 
I  tially  extended  to  all ;  and  the  more  numerous 
iand  valuable  appointments  it  might  command, 
^  would  become  the  juft  rewards  ofmerjt.  There 
mould  be  fcarcely  a  medical  appointment  within 
tthe  metropolis,  which  the  college,  ftrcngthened 
iby  fuch  an  acccffion,  might  not  difpofe  of.  The 

dangerous 
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dangerous  nuifances  and  ruinous  pra6tices  in  me- 
dicine, which  have  been  long  accumulating  in 
this  immenfe  town,  might  then  be,  in  fome  degree 
correfted,  if  not  intirely  fupprefled.  Credulity 
and  delufion  might  be  awakened  from  their  mif- 
placed  and  fatal  confidence.  If  illiterate  and 
unprincipled  impoftors  cannot  be  legally  fup- 
prefled, the  college  would,  by  incorporating  the 
learned  and  upright  phyfician,  confpicuoufly  point 
out  thofe  who  have  eftabliflied  their  abilities  by 
adequate  tefts,  and  whofe  probity  is  afcertained 
by  their  being  aflbciated,  and  fecured  by  their 
being  under  the  obfervance  and  controul  of  men 
of  integrity  and  honour.  The  beft  prafticable 
means  would  be  employed  to  difcredit  impoftors 
and  to  accomplilli  this  main  end  of  the  charter. 
By  an  impartial  extenfion  of  the  franchife,  "  the  en^ 
"  couraging  induftrious  ftudents,  and  the  enabling 
"  thofe  that  are  learned,  grave,  and  profound,  to 
"  rjeceive  more  bountiful  reward*,"  would  be  ef- 
fe£lually  promoted:  a  fpirit  of  enquiry  and  com- 
munication would  be  excited,  and  knowledge 
accumulated  and  difi'ufed.  By  the  acceffion  of  all 
that  are  qualified,  the  oflices  of  the  college  would 
acquire  an  importance  and  fplendor  proportionate 
to  the  dignity  of  a  corporate  alTociation  of  the 
phyficians  of  the  metropolis  of  Great  Britain. 

Its 

*  See  the  charters  of  Charles  II.  and  James  I.  Goodall's 
Hiftory  of  the  College  of  Phyficians. 
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\  its  prefident  would  be  at  the  head  of  all  the  able 
:  and  diftinguiflied  phyficians  in  the  firft  city  in  the 
'  world.    Its  ele6ts  would  be  the  fuperiors  of  all, 
'  who  are  erriinent,in  the  faculty  of  phyfic  in  London 
.  and  its  environs,  inftead  of  having  precedence  in 
:  a  body  fcarcely  more  numerous,  in  efficient  mem- 
bers, than  themfelves.    Its  cenfors,  inftead  of 
being  reduced  to  confine  the  benefit  of  their  truft 
•  to  a  few,  would  extend  fimilar ,  examinationSj 
for  equal  benefits,  to  all  who  are  juftly  entitled. 

The  fine  for  a  mere  licence  to  praftife,  now 
I  complained  of  as  a  heavy  penalty,  and,  from  its 
1  excefs,  as  an  arbitrary  and  illegal  impofition, 
'  would  be  cheerfully  paid  if  compenfated  by  the 
\  valuable  privileges  of  incorporation.    The  re- 
'  venues,  which  have  been  unprofitably  confumed, 
'  would  be  ufefully  expended.     The  collegiate 
I  meetings,  inftead  of  affembling  with  inconveni- 
ence  and  difficulty  the  few  indifpenfibly  requifite, 
•would  be  numeroufly  attended.     The  ftatutes 
\  which  have  been  ftudioufly  contrived  to  depre- 
-  ciate  and  irritate  a  nunierous  and  valuable  body 
of  men,  and  to  prop  up  a  tottering  monopoly, 
I  would  be  rendered  liberal,  juft,  and  beneficent. 
(The  leftures,  now  almoft  deferted,  would  be  ani- 
mated by  numerous  and  enlightened  audiences. 
iThe  mouldering  library  would  be  employed  and 
augmented.    The  fpacious  halls  of  the  college, 
where  vacuity  and  filence  arc  now  rarely  inter- 
rupted. 
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rupted,  would  be  enlivened  by  literary  meetings, 
and  become  the  inftruclive  and  ufeful  theatre  of 
communication.  The  cold  referve  of  affumed 
importance,  and  the  fufpicious  folicitude  of 
flighted  merit,  would  be  converted  into  frank  and 
amicable  intercourfe.  The  publications  of  the 
college,  amounting  to  three  volumes  in  three 
hundred  years,  might  then  be  increafed  to  an 
annual  volume. 

It  is  manifeft  then  that  expediency,  both  with 
regard  to  the  public  welfare,  and  the  interefts  of 
medicine  and  of  the  faculty,  enforces  the  admif- 
fion  of  every  duly  qualified  phyfician,  which  has 
been  fo  fully  eftaoliflied,  by  equity  and  law,  as  a 
clear  right.  That  right  and  that  expediency  being 
thus  confirmed  on  every  ground  which  can  af- 
certain  it,  or  bind  the  judgment  in  deciding  upon 
it ;  the  unfavourable  decifion  of  the  Court  of 
King's  Bench,  on  the  late  trial,  remains  to  be 
accounted  for. 

It  has  been  already  noticed  that  extraordinary 
circumftances  exifted  with  refpeft  to  the  judges  *, 
which  might  imperceptibly  bias  able  men  with  the 
pureft  intentions.  But  two  bye-laws,  which  have 
been  alfo  before-mentioned,  were  pleaded  by  the 
College,  which  appeared  to  extend  admiflion  to  the 

licentiates: 

*  See  page  6,  of  this  Treatife. 
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licentiates :  the  one  a  matter  of  right,  on  the 
ground  of  qualification,  the  other  through  favour, 
on  the  recommendation  of  the  prefident.  The 
college  infifted  by  their  counfel,  that  the  licentiates 
were  by  no  means  excluded ;  that  the  apparent 
rigour  of  the  bye-law  of  reftriftion  was  relaxed 
and  qualified  by  thefe  two  modes  of  admiffion  *. 
The  judges  being  of  opinion  that  thefe  bye-laws 
for  adrailTion  did  qualify  the  reftri£lion,  which 
would  have  been  otherwife  illegal,  fuftained  the 
ilatutes  of  the  college  for  incorporation,  taken 
together.  Deceived  by  the  confidence  they 
placed  in  this  apparently  grave  body,  they  could 
not  be  led  to  fufpeft  that  the  alleged  bye-laws, 
for  admiffion,  were  not  to  be  fairly  extended  to 
the  licentiates,  agreeably  to  the  folemn  pledge 
given  by  the  college  in  firft  enacting,  and  after- 
wards refting  upon  them  their  claim  to  a  favour- 
able decifion.  Upon  the  firft  hearing  of  this  trial 
in  the  Court  of  King's  Bench,  April  23,  1796, 
Mr.  Juftice  Lawrence  fpeaking  of  the  bye-law 
for  admitting  licentiates  on  the  ground  of  qualifi- 
cation, faid,  "  where  is  the  difficulty  of  a  gentle- 
"  man's  getting  fome  one  fellow  of  the  college  to 
"  Jirofiofe  him  ?  Do  you  imagine  if  they  think 
Dr.  Stanger,  or  any  other  phyfician,  is  a  fit 

"  perfon 

*  See  the  fpeeches  of  the  counfel  for  the  college,  taken  by 
'Gurney,  in  the  fubfequent  part  of  this  volume. 
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"  perfon,  that  they  will  not projiofe  him  P"  Mr.  Juf- 
tice  Grofe  added,  "  Why  fliould  not  this  fuppofed 

duty  be  as  hdnourably'and  as  well  executed  by 
"  them  as  in  our  profeffion  ?"  Lord  Kenyon, 
fpeaking  of  the  confidence  that  might  be  re- 
pofed  in  the  college  with  regard  to  their  honour- 
able adherence  to  this  bye-law,  emphatically 
mentioned  as  a  guarantee  of  their  integrity : 
"  There  is  Dr.  Heberden,  who  is  on  the  brink 

of  another  world  to  receive  the  reward  of  his 
"  confummate  virtues;  but  where  is  there  a  more 
"  refpettable  name*?"  The  Court  of  King's 
Bench  could  not  imagine  the  college  could  pof- 
fibly  betray  fo  folemn  an  engagement.  The 
judges  could  ftill  lefs  fuppofe  that,  after  they 
fliould  have  fuftained  the  bye-laws,  exprefsly  be- 
caufe  they  extended  admiflibility  to  the  licenti- 
ates, their  judgment,  fo  founded  and  explained, 
would  be  contemptuoufly  neglefted,  and  the 
power  they  had  thus  conditionally  granted,  be  fo 
grofsly  abufed.  Relying  upon  the  good  faith  of 
the  college,  the  court  did  not  perhaps  fully  con- 
fider  the  difficulty  under  which  the  licentiates 
would  labour  in  attempting  to  obtain  redrefs,  by 
any  future  legal  procefs,  when  the  right  of  admif- 
fion  was  changed  from  the  folid  ground  of  the 
charter,  to  the  delufive  and  precarious  tenure  of 
an  evafive  bye-law. 

*  See  Gurney's  Report  in  the  fubfequent  part  of  this  Volume. 
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We  fliall  now  proceed  to  fliew  that  the  firft  of 
thefe  bye-]aws  is  rigorous,  unreafonable,  and  in- 
adequate, if  adhered  to,  and  that  it  is,  in  faft, 
withheld  :  that  the  fecond  is  more  prejudicial  to 
the  licentiates  than  if  they  were  totally  excluded, 
and  that  this,  as  well  as  the  former,  has  been  for 
fome  time  withheld. 

After  Lord  Mansfield  had,  during  the  law- 
fuits,  between  the  fellows  and  licentiates,  in 
which  he  prefided,  four  times  warned  the  college 
of  the  narrownefs  and  illegah'ty  of  their  bye- 
laws  refpefting  admiffion ;  and  as  often  urged, 
in  the  ftrongeft  terms,  that  every  well  educated 
phyfician,  of  adequate  learning  and  charafter, 
ought  to  be  admitted  into  the  fellowiliip  j 
the  following  bye-laws  were  framed  with  re- 
luftance.  They  enafted,  "  that  any  licentiate, 
"  of  /even  years  ftanding,  who  had  completed  his 
*'  thirty-Jixth  year,  may  be  propofed,  by  a  fellow^ 
"  to  be  examined  on  one  particular  day  alone  in 
"  the  year ;  that  if  a  majority  of  the  fellows  then 
*'  prefent  confent,  he  may  be  examined  at  the 
"  three  greater  ajfemblies  of  the  college,  and  if  ap- 
"  proved  by  a  majority  at  each,  he  may  be  pro- 
"  pofed  at  the  next  greater  affembly  to  be  admit- 
"  ted  a  member  j  that  if  then  likewife  approved 
"  by  a  majority  of  thofe  prefent,  he  may  be  ad- 
"  mitted  into  the  college,  as  foon  as  convenient ; 

K  2  *'  provided 
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"  provided  neither  any  law  of  the  land,  nor 
"  any  bye-latv  of  the  college,  render  him  in- 
"  eligible*." 

To  demonftrate  the  hardfhip  of  this  bye-law, 
it  is  only  neceflary  to  contraft  it  with  the  terms 
on  which  the  graduates  of  Oxford  and  Cam- 
bridge are  incorporated.  They  may  apply  for 
examination  immediately  after  arriving  at  a 
doctor's  degree f  J  without  a  previous  licence; 
without  being  firft  propofed  j  and  upon  any  day 
in  the  year.  The  whole  of  their  examinations 
Jnay  take  place  on  one  day,  and  if  approved 
by  the  cenfors,  they  may  be  admitted  candidates 
'on  the  following;]:,  and  fellows  a  year  after- 
wards. They  are  examined  at  the  lefler  meetings, 
T3y  the  prefident  and  four  cenfors,  who  are 
bound  by  oath,  after  taking  the  facrament,  to 
difcharge  their  trufl:  confcientioufly;  and  engaged, 
ift  honour,  to  conceal  the  deficiency  of  the  perfon 
examined,  fliould  he  be  found  not  duly  qualified. 
The  licentiate,  after  having  obtained  a  doctor's 

degree, 

*  Affidavit  of  John  Roberts,  gentleman,  attorney  for  the 
college,  fworn  April  5,  1796. 

-}■  Provided  they  have  completed  their  26th  year,  before 
which  period  of  life  other  phyficians  cannot  obtain  a  hcence. 

%  The  two  candidates  mentioned  in  the  college  lift  this  year 
were  examined,  for  the  firft  time,  on  the  29th  of  September, 
and  admitted  candidates  the  next  day. 
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degree,  and  ffiven  the  fame  eflfential  tefts  of  learn- 
ing  and  ficill,  for  a  licence  to  praftife, ,  as  are  re- 
quired for  the  fellowfliip,  muft  wa^t  f(?ven  years, 
however  late  in  life  he  may  have  graduated  or 
been  licenced,  ^?id  until  he  has  completed  his 
thirty-fixth  year,  however  early  he  may  have  ac- 
compliflied  his  degree  and  licence,  before  he  is 
eligible  to  be  propofed  to  be  examined  for  in- 
corporation. He  muft  prevail  op  one  of  a  fmall 
body,  averfe  to  his  claims,  to  propofe  him.  Tha,t 
propofal  can  take  place  ojk  one  d^y  only  in  the 
year.  If  propofed,  and  allowed  to  be  examined, 
he  muft  remain  twelve  iT^(;).nths  in  a  ^late;  of 
anxiety  and  fufpenfe,  and  expofed  to  three 
additional  ballots,  before  he  cap  be  eligible  to  he 
admitted  on  one  particular  day  alfo,  in  the  yeart 
under  this  bye-law,  if  no  other  prohibit.  Can  this 
be  juftified  ?  If  licentiates,  in  general,  graduate 
earlier  in  life  than  the  protracted  terms  of  Oxford 
and  Cambridge  allow,  apd  \t  be  reafonable  that 
they  fliould  not  he  coriftituted  fellows,  when 
younger  than  the  dpfi^ors  of  thofe  univerfities ; 
ought  not  that  period,  when  the  latter  ufually 
graduate,  which  is  from  twenty-five  to  thirty,  to 
be  adopted,  in  order  to  equalize  the  pretenfions 
of  the  former  on  the  ground  of  age?  If  it  be 
proper  that  the  licentiates  fliould  alfo  rerpaia 
fome  time  iji  a  probationary  ftate,  to  equalize  the 
time  ernployed  by  them  in  the  aftual  ftudy  of 
their  profeflion,  with  that  required  for  accomplifh- 

ing 
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ing  a  doftor's  degree  in  the  Englifli  univerfities, 
ought  not  a  period  to  be  deemed  fufficient,  which, 
added  to  that  employed  in  approved  medical 
fchoolSj  would  equal  the  term  required  for  an 
Oxford  or  Cambridge  degree,  and  which  might 
be  from  three  to  five  years  ?  But  why  fliould  the 
licentiate  be  propofed  if  the  graduate  of  Oxford 
and  Cambridge  be  not?  Why  limited  to  apply 
on  one  day  in  the  year  alone  ?  Why  fliould  his 
admifllon  to  be  examined  be  fubmitted  to  a  bal- 
lot ?  Why  examined  before  or  by  the  whole  col- 
lege ?  His  examinations,  why  protracted  a  whole 
year?  Why  fliould  the  ballot  for  his  final  admif- 
iion  be  refl:ri6ted  to  one  day  ?  Can  any  candid 
or  liberal  mind  approve  of  fuch  partial  and  ac- 
cumulated delays  and  obftacles? 

But  even  thefe  barriers  were  not  thought  fuf- 
ficient, fliould  the  licentiates  ever  furmount  the 
impediments  againfi:  arriving  at  examination  under 
this  bye-law.  The  eflabliflied  mode  of  examin- 
ing, on  all  the  different  branches  of  medicine,  in 
the  Latin  language,  which  had  been  deemed  fuf- 
ficient both  for  the  licence  and  fellowfliip,  fince 
the  infl:itution  of  the  college,  was,  with  the  en- 
a£tment  of  this  bye-law,  for  the  firft  time  altered. 
A  new  teft,  of  little  importance  as  a  proof  of 
medical  fkill,  but  which  might  be  rendered  an 
extremely  difficult  obftacle  againft  perfons  whom 
the  fellows  might  wifli  to  reje£l,  was  infidioufly 

fuperadded. 
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iupcradded.  The  candidate  for  the  fellowfhip, 
who  had  already  given  all  the.tefts  for  his  licence, 
hitherto  required  for  incorporation,  and  who  con- 
fequently  could  not  be,  with  any  regard  to  con- 
fiftency,  reje6led  as  deficient  in  thofe  qualifi- 
cations in  which  he  had  been  before  approved, 
might,  after  the  adoption  of  this  artifice,  be  re- 
quired to  tranflate  from  the  Greek  into  Latin, 
and  alfo  to  expound  and  comment,  in  the  Latin 
language,  upon  any  parts  of  the  voluminous  and 
difficult  works  of  Hippocrates,  Aretajus,  and 
Galen.  With  even  thefe  barriers,  this  bye-law 
was  never  promulgated  by  the  college,  until  ex- 
torted from  them  as  a  plea  to  juftify  their  conduft, 
and  to  obtain  a  favourable  decifion  in  the  late 
conteft.  It  had  been  however  difcovered,  and 
Dr.  Sims,  a  licentiate,  within  the  precife  defcrip- 
tion  of  the  bye-law,  having  prevailed  upon  a  fel- 
low to  propofe  him,  determined  to  apply  under  ft. 
Repeated  felicitations  to  decline  his  intention, 
and  menaces  of  fuch  a  fevere  examination  as 
fcarce  any  man  could  pafs,  an*d  declarations  from 
the  fellows  that  no  licentiate  would  ever  be  ad- 
mitted under  it,  were  all  employed  to  deter  him 
from  the  application.  He  however  perfifted^  and 
was  propofed  by  Dr.  Burgefs.  What  was  the 
refult  ?  The  college  refufed  to  enter  into  a  ballot 
on  the  propofition,  though  made  within  the  dire£t 
terms  of  their  bye-law,  under  a  pretence  that  the 

propofal 
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propofal  was  not  feconded,  which  is  not  required, 
which,  neither  Dr.  Sims  nor  Dr.  Burgefs  could 
polTibly  forfee,  and  which  the  fellows  well  knew, 
and  Lord  Kenyon  has  fince  declared,  ought  not 
to  have  been  required  *. 

After  this  difingenuous  evafion,  the  bye-law 
laid  dormant  till  it  could  ferve  the  purpofe  for 
which  alone  we  muft  conclude  it  was  made. 
During  the  late  trial,  notwithftanding  this  bye- 
law  had  been  thus  withheld,  it  was  brought  for- 
ward in  the  affidavits  of  the  college  f ,  and  urged 
by  their  counfel  J  as  a  main  ground,  on  which 
they  claimed  a  decifion  in  favour  of  that  body. — 
With  what  fatal  confequence  to  the  claims  of  the 
licentiates  will  appear  from  Lord  Kenyon's  own 
words  in  the  decifion.  In  fpeaking  of  the  opi- 
nions of  Lord  Mansfield  and  the  learned  judges, 
who  prefided  on  the  former  trials,  Lord  Kenyon 
faid,  "  the  principal  ground  on  which  it  was  faid 
"  in  4  Burr.  2199,  that  the  bye-laws  of  the 
"  college  were  bad,  Was,  that  they  interfered  with 
"  their  exercifing  their  own  judgment,  and  pre- 
"  vented  them  from  receiving  into  their  body 
"  perfons  known  or  thought  by  them  to  be  really 

"  fit 

*  See  Lord  Kenyon's  decififin,  Giirney's  Report, 
t  Durnford  and  Eaft's  Reports,  vol.  vii.  p.  285. 
%  See  Gurney's  Report  of  the  pleadings  of  the  counfel  for 
the  college. 
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"  fit  and  qualified ;  and  if  I  had  found  that  ob- 
"  jeElion  exilted  in  tJiis  cafe,  I  fliould  have  thought 
**  \\.fatal*r  In  fpeaking  of  the  bye-law  reftri£ting 
examination  for  incorporation  to  the  dofitors  of 
Oxford  and  Cambridge,  Lord  Kenyon  added, 
**  Then  the  queftion  is,  whether  this  is  a  reafon- 
"  able  bye-law  that  requires  a  degree  to  be  taken 
"  at  one  of  our  univerfities,  which  in  general  is 
"  fuppofed  to  be  conferred  as  a  reward  of  talents 
"  and  learning.  If  indeed  this  had  been  a  fine 
"  qua  non,  and  it  had  operated  to  a  total  exclufwn 
"  of  every  other  mode  of  gaining  accefs  to  the 
**  college,  it  would  have  been  a  bad  bye-law :  but 
"  thefe  bye-laws  point  out  ot/ier  modes  of  gaining 
"  admiffion  into  the  college.  If  Dr.  Stanger  has 
"  all  thofe  requifites  that  qualify  a  perfon  for 
"  that  high  ftation,  any  one  of  the  fellows  may 
*'  now  projioje  him  :  he  may  apply  to  the  honourable 
"  feelings  of  the  college,  to  the  very  fame  tribunal 
"  to  which  this  mandamus  (if  it  were  granted) 
"  would  refer  him  f."  This  opinion  is  more 
fully  ftated,  and  more  ftrongly  expreffed  in  Gur^ 
ney's  report  of  Lord  Kenyon's  fpeech,  "  if,"  faid 
the  Lord  Chief  Juftice,  in  fpeaking  of  the  bye- 
law  of  exclufion,  "  it  had  controlled  the  parties 
"  who  are  to  form  their  judgment,  and  taken 
"  from  them  ^Wpowerol  decifion  upon  candidates, 

«  it 

*  Diirnford  and  Eaft's  Reports,  vol.  vii,  p.  287, 
t  Ibid.  vol.  vii.  p.  28S. 
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it  would  have  had  that  Jeed  of  death  in  it,  which 
"  Lord  Mansfield  found  in  that  bye-law  which 
"  he  decided  to  be  bad.  But  this  is  not  fo.  Here 
"  every  perfon  has  a  right  to  addrefs  himfelf  to 
"  the  honourable  feelings  of  thofe  breads  to  which 
"  Dr.  Stanger  muft:  at  laft  have  addrefled  himfelf, 
"  if  this  mandamus  went.  If  they  find  him  to 
"  be  polfclTed  of  all  the  requifites  of  medical  learn- 
"  ing  and  moral  character,  he  wall  addrefs  as  power- 
"  ful  arguments  to  thofe  gentlemen,  every  in- 
"  dividual  of  whom  is  called  ujion  to  exercife  his 
"  opinion  upon  the  fubje£t.  He  is  not  to  wait 
"  to  be  feconded.  The  bye-law  does  not  require  that. 
"  If  any  one Jiropofes  him,  the  queftion  is  fubmitted 
"  to  a  majority.  It  goes  then  to  that  tribunal 
"  which  1  hope  and  believe  is  the  fanEtiiary  of 
"  lionour  and  good  faith,  and  he  may  as  well  ad- 
"  drefs  himfelf  to  them  now  as  if  this  mandamus 
"  went*." 

Immediately  after  the  bye-laws  of  the  college 
had  been  thus  fuftained  when  taken  together,  the 
bad  qualified  and  legalized  by  the  good :  while 
this  folemn  charge  was  recent,  it  was  taken 
under  confideration,  by  moft  of  the  licentiates 
engaged  in  the  conteft,  whether  they  ought  to 
avail  themfelves  of  this  bye-law,  thus  flrongly 
fecured  to  them.    It  was  almoft  unanimoufly 

agreed, 

*  Gurney's  Report. 
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agreed,  that  the  bye-law  was  fo  unreafonable  and 
unjuft,  that  it  ought  not  to  be  fubmitted  to. 
Dr.  Wells,  however,  one  of  thofe  licentiates, 
though  fenfible  of  its  great  illiberality,  determined 
t-o  apply  under  it,  if  no  other  licentiate  would ; 
conceiving,  that  though  the  college  might  impofe 
unreafonable  conditions,  a  perfon  who  fubmitted 
to  them,  might  go  into  the  college  with  honour, 
and  that  the  bye-law  might  be  amended  in 
future. 

He  was  propofed  at  the  firfl:  comitia  majora, 
fubfequent  to  the  trial,  by  Dr.  Pitcairn,  and  to 
obviate  all  pretence  for  the  objection  made  on 
the  former  application,  this  propofal  was  feconded 
by  Dr.  Baillie.  Will  it  be  credited?  The  pre- 
vious queftion  was  propofed  and  carried :  namely, 
that  Dr.  Pitcairn's  propofal  of  Dr.  Wells  fliould 
not  be  fubmitted  to  a  ballot.  A  bye-law  which 
had  been  juft  before  brought  forward  in  the  affi- 
davits of  the  college,  and  urged  by  their  counfel 
as  a  ftrong  plea  for  their  fuccefs  :  on  which  the 
Lord  Chief  Juflice  had  founded  a  decifion  in  their 
favour,  and  aiferted  that  they  were  bound  to 
abide  by ;  a  bye-law  thus  facredly  fecured  was 
intirely  withheld ! 

What  will  the  Chief  Juftice  now  fay  of  this 
fan6luary  of  honour  and  good  faith  f  Will  his  learned 
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colleagues  now  repeat  their  queries,  which  imply 
an  implicit  confidence  in  the  honourable  ad- 
herence of  the  college  to  this  bye-law  ?  How  will 
the  Court  of  King's  Bench  redrefs  the  licentiates, 
who  refted  their  claim  on  the  general  right  con- 
veyed by  the  charter,  but  which  can  now  be  only 
purfued  through  the  maze  of  a  pretended  privi- 
lege, of  which  they  cannot  avail  themfelves?  A 
fubterfuge  which  almoft  defies  the  power  of  law 
to  render  it  available  ? 

It  will  be  of  courfe  expe£ted,  that  in  confifl- 
ency  with  their  former  conduft,  a  pretext  for  this, 
almoft  hicredible  proceeding  was  alleged.  The 
college  did  not  deviate  in  this  cafe  from  the  former 
precedent,  either  in  their  duplicity  in  making  it, 
or  in  the  futility  of  their  excufe.  In  the  cafe  of 
Dr.  Sims  they  alleged,  that  the  propofal  was  not 
feconded:  in  the  cafe  of  Dr.  Wells,  that  they 
had  not  received  fufficient  notice.  Neither  fe- 
conding  nor  previous  notice  are  required  by  the 
bye-law.  Yet  the  propofal  of  Dr.  Wells,  to  dif- 
appoint  all  evafion,  was  feconded ;  and  as  if  to 
falfify  the  fecond  pretext  of  the  college,  notice, 
though  fuperfluous,  had  been  regularly  given  them 
by  Dr.  Wells,  of  his  intention.  He  announced 
it  by  letter  to  the  prefident,  who  happened  to  be 
then  in  the  country,  eight  days  before  the  comitia 
majora.    He  alfo  authorized  the  beadle  of  the 
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college,  five  days  before  the  general  meeting  of 
the  college,  to  inform  the  fellows  of  the  intention 
^to  propofe  him*.  Twenty-three  fellows  were 
«£i:ually  prefent,  nearly  all  that  could  poiTibly  have 
been  colIe£led. 

A  licentiate  within  the  precife  terms  of  the 
bye-law,  more  advanced  in  age,  and  of  longer 
■ftanding  as  a  licentiate  than  are  required  by  it, 
a  phyfician  to  St.  Thomas's  hofpital,  a  fellow  of 
*the  Royal  Society,  propofed  by  a  fellow  of  the 
tollege  of  high  ftanding,  and  that  propofal  fecond- 
ied  by  another  of  the  firft  refpe£tability,  w-as  not 
■even  allowed  a  ballot  to  determine  whether  he 
might  be  permitted  to  have  his  qualifications 
•examined  1 

The  bye-law  of  admiffion  through  favour  en- 
afts,  that  the  prejtdent  may  once  in  two  years,  and 
^not  oftner,  propofe  a  licentiate  for  admiffion  into 
the  fellowfliip,  who  has  been  ten  years  licenfed,  and 
previoufly  approved  by  a  majority  at  the  preced- 
ing comitia  minora,  or  lelTer  affembly,  on  one  par- 
ticular day  alone  in  the  year;  and  that,  if  he  be 

then 

*  The  intention  of  Dr.  Wells  had  been  made  known  to 
fome  of  the  fellows  much  earlier :  can  it  be  fuppofed  that  a 
meafure  fo  important  to  the  college  would  not  have  been  com- 
municated by  them  to  their  colleagues,  when  there  was  no 
obligation  to  conceal  it  ? 
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then  approved  by  a  majority,  he  may  afterwards 
be  admitted  into  the  fellowfliip.  This  bye-law, 
as  has  been  aflerted,  is  precarious  and  inefficient, 
calculated  to  divide  and  degrade  the  licentiates, 
and  to  aggrandize  the  fellows  j  and  is  more  pre- 
judicial to  the  former  than  total  exclufion. 

It  is  intirely  inadequate,  as  only  one  phyfician, 
who  has  been  ten  years  licenfed,  out  of  a  body 
confifling,  at  prefent,  of  one  hundred  and  ten 
and  rapidly  augmenting,  can  be  even  propofed  in 
two  years :  fo  that  a  period  of  two  hundred  and 
twenty  years  would  be  required  for  incorporating 
a  number  equal  to  that  of  the  prefent  licentiates. 
But  inconfiderable  as  the  chance  of  being  pro- 
pofed is,  while  the  privilege  can  be  fo  feldora 
exercifed,  that  chance  muft  alfo  depend  on  a 
variety  of  contingencies.  The  fellows  muft  be 
fatisfied  with  the  conduft  of  the  licentiates  as  a 
body,  or  they  will  limit  this  privilege  ftill  farther*, 
revoke  the  law,  or  ena6Va  difqualifying  ftatute, 
as  they  have  repeatedly  done  after  having  held 
out  modes  of  admiffion.  A  majority  of  the  ele£ts 
muft  approve  of  this  bye-law^,  or  they  will  appoint 
a  prefident,  who  will  not  propofe  under  it  as  they 
have  done  at  prefent.  The  prefident  is  under  no 
obligation  to  exercife  his  privilege,  and  if  he  de- 
clines 

*  When  this  bye-law  was  firft  enadled,  it  entitled  the  pre- 
fident to  propofe  a  licentiate  annually. 
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^•clihes  no  other  fellow  can  propofe.    No  licen- 
^tiate  has  been  propofed  under  this  bye-law 
■xiuring  upwards  of  four  years,  and  almofl:  certamly 
never  will,  whilfl:  either  the  prefent  prefident 
remains  in  office,  or  while  the  ele£ls  who  ap- 
■pointed  him,  have  power  to  chufe  his  fuccelTor; 
lor  any  of  them  have  influence  to  obtain  that 
fituation.    The  perfon  propofed  muft  gain  a  m?i- 
jority  of  votes  out  of  an  adverfe  party  of  his  pro- 
■  feffional  competitors,  many  of  whom  are  hoftile 
to  the  incorporation  of  licentiates  on  any  ground, 
and  feveral  fpecifically  oppofe  their  admiffion 
through  favour.    Some  of  thofe  who  have  been 
thus  let  into  the  college  have  procured  admittance 
with  great  difficulty,  and  by  a  bare  majority. 

Every  licentiate,  who  may  have  even  fpent  the 
beft  part  of  his  life  in  humble  expectation  and 
conciliating  fubferviency,  muft  feel  how  liable 
he  is  to  be  rejefted  under  this  precarious  mode 
of  admiffion.  The  acceffion  of  a  few  perfonal 
enemies  to  the  party  who  oppofe  the  incorpora^ 
tion  of  licentiates  indifcriminately,  or  the  defe61ion 
of  a  few  of  thofe  who  coldly  permit  it,  muft  de- 
ftroy  his  hopes,  depreciate  his  charafter,  and  add 
unappeafable  refentment  to  the  painful  feeling 
of  unmerited  difgrace.  Many  of  the  fenior  li- 
centiates have  been,  and  were  the  fyftem  to  be 
renewed,  muft  neceffarily  be  pafTed  by,  in  order 

to 
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to  exalt  younger  men  above  thera,  who  are  their, 
inoft  immediate  competitors.  How  mortifying 
the  preference !  how  humiliating  in  the  decline 
of  an  ufeful  and  honourable  life,  when  eftimation 
and  refpeft  are  alraoft  the  only  enjoyments,  when 
precedence  and  diftinfilion  may  have  been  earned 
hy  long  and  meritorious  exertions,  to  be  marked 
out  as  unworthy  of  profefTional  rank !  How  de- 
grading and  painful  to  be  ftigmatized,  in  the  lan- 
guage of  the  bye-laws,  as  of  the  number  of  thofe 
that  are  intirely  unfit,  not  fufficiently  learned,  and 
only  permitted  to  pra£life  fo  long  as  they  behave 
well !  Wlyll  the  licentiates  fubmit  to  and  coun- 
tenance a  fyjiem  fo  injurious  and  difgraceful? 

However  uncertain  and  difficult  the  being  pro- 
pofed  by  the  prefident,  and  eledled  by  the  fellows, 
the  terms  of  being  admitted  through  favour  are 
not  lefs  depreciating,  nor  the  treatment  after- 
wards lefs  humiliating.  The  perfon  who  thus 
enters  the  college  muft  go  in,  while  the  bye-laws 
for  examination  profefs  to  require  tefts  from  phy- 
ficians  who  are  regularly  admitted,  in  addition  to 
thofe  the  licentiate,  patronized  by  the  prefident, 
has  undergone:  whilfi:  a  bye-law  exifts  which 
profefTes  to  open  a  door  for  him  on  the  ground  oi 
merit.  Will  the  licentiate  defcend  from  his 
claim  of  right,  and  fubmit  to  be  taken  into  the 
college  in  a  way  which  conveys  even  the  moft 

remote 
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remote  infinuatlon  of  inferiority  ?  Under  the  pre- 
fent  fyftem,  though  a  few  licentiates  have  ibeen 
allowed  to  enter  the  college,  they  are  confidered 
by  feveral  as  intruders,  permitted  to  mix  with 
the  fellows,  but  fcarcely  to  aflbciate.  They  find 
one  party  their  opponents,  and  the  other  their 
patrons.  The  former  treat  them  with  cold  neg- 
lect, the  latter  with  civil  condefcenfion. 

But  in  proportion  as  this  mode  of  admiffion  is 
injurious  and  degrading  to  the  licentiates,  it  is 
flattering  and  beneficial  to  the  fellows.  Though 
for  the  prefent  laid  afide,  by  the  party  which 
now  predominates,  it  is  the  only  fcheme  of  ex- 
tending the  franchife  to  phyficians,  who  have  not 
graduated  at  Oxford  or  Cambridge,  which  could 
at  once  gratify  the  ambition  of  the  fellows,  pro- 
mote their  interefts,  and  prop  their  monopoly. 
By  this  .cony-ivance  they  reconcile  the  patient 
fufferance  of  their  affumed  fuperiority,  and  obtain 
the  adulatory  attention  of  thofe  who  hope  to 
profit  by  their  favour.  They  fecure  alfo  the 
more  valuable  prerogative  of  being  exclufively 
called  into  confultation  by  thofe  who  cultivate 
their  patronage.  By  this  plan  they  divide  and 
govern.  Should  the  party  be  deficient  in  the 
number  required  for  filling  the  neceflfary  ofiices, 
and  performing  the  ^jindifpenfible  duties  of  the 
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college,  and  the  inferiority  of  Oxford  and  Cam^ 
bridge  as  fchools  of  phyfic  is  fuch,  that,  notwith- 
flanding  the  benefits  of  the  monopoly,  they  can 
fcarcely  fupply  the  members  requifite,  the  ready 
and  convenient  licentiates  can  make  up  the  de- 
ficiency. They  can  tranfatl  the  bufinefs  of  the 
fellows  without  fliaring  in  their  power,  and  af- 
femble  at  their  board  without  partaking  their 
feftivity.  Should  a  licentiate  be  dignified  by 
office,  formidable  from  influence,  or  confpicuous 
from  merit,  the  fellows  can  take  advantage  of  his 
power  and  credit,  and  transfer  him  to  their  own 
party.  The  total  exclufion  of  the  licentiates 
might  unite  them  to  abolifli  the  monopoly,  or  to 
take  advantage  of  their  fuperior  numbers,  talents, 
and  influence,  to  counteraft  its  evils,  retaliate  the 
injuries  they  fuffer,  and  promote  the  interefts  and 
dignity  of  their  own  body.  It  might  deprive  thofe 
in  power  of  the  homage  paid  for  their  patronage, 
and  merit  might  determine  the  recommending  a 
phyfician  in  confultation,  independently  of  college 
influence.  Supported  by  his  colleagues,  a  licen- 
tiate might  be  a  candidate  for  any  profeiTional 
appointment,  in  oppofition  to  a  fellow,  with  the 
probability  of  fuccefs.  Reduced  to  its  fcaiily 
fupply  from  Oxforfl  and  Cambridge,  the  college 
might  dwindle  into  total  infignificancy,  or  proba- 
bly be  extinguiihed. 

This 
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This  indireft  mode  of  admittance,  through 
favour,  befides  inflating  thofe,  who  can  grant  the 
privileges  of  incorporation,  w^ith  arrogance,  and 
abafing  thofe  who  court  their  patronage,  inevi- 
tably excites  jealoufy  and  aniniofity  in  the  claim- 
ants and  competitors.  Can  the  fenior,  who  is 
rejefted,  fee  without  indignation  his  younger  rival 
raifed  above  him,  and  himfelf  marked  out  as  un- 
worthy of  promotion  ?  Can  thofe  who  are  con- 
tending for  the  fame  objeft,  and  ftruggling  to 
fupplant  each  other  by  fubfervient  accommodation 
and  artful  intrigue,  live  on  terms  of  amity  ?  Can 
the  independent  man,  who  fcorns  to  folicit  what 
he  has  a  right  to  demand,  obferve  the  fubmiffion 
and  pliancy,  which  prolong  his  fubjeftion,  without 
difdainPEven  felfifli  minds,  which  can  reconcile  dif- 
ingenuous  accommodation  as  a  prudential  fcheme 
of  intereft,  cannot  fuffer  the  difapprobation  they 
are  confcious  of  meriting  from  thofe  who  main- 
tain a  manly  independence,  without  recriminating 
refentment.  Acrimonious  and  odious  palTions 
are  thus  engendered  and  fomented  by  the  partial 
admilTion  of  licentiates  through  favour,. and  ag- 
gravate the  evils  of  general  exclufion. 

While  the  monopoly  is  prolonged,  let  not  the 
licentiates  fan£lion  and  increafe  the  evil  by  their 
endeavours  to  lhare  it.  Let  them  no  longer  aid 
in  fupporting  by  voluntary  abafement  a  coinbina- 
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tion  which  dcprefles  their  own  body,  nor  create 
difputes  and  wound  their  feehngs  by  an  injurious 
and  difgraceful  competition.  Without  their  adu- 
lation the  college  would  lofe  its  incenfe,  without 
their,  conciliatory  offerings,  to  purchafe  favour,  it 
would  be  deprived  of  much  of  its  emoluments, 
without  their  fupply  it  would  lofe  the  fource  of 
its  moft  aftive  members  *,  and  perhaps,  in  a  fliort 
period,  its  exiftence. 

It  is  obvious  then  that,  although  general  ex- 
clufion  be  a  grievance,  partial  admilTion,  through 
favour,  is  an  infulting  aggravation  infinitely  more 
pernicious  and  difgraceful,  and  that  both  honour 
and  intereft  powerfully  engage  the  licentiates  to 
fubmit  no  longer  to  enter  the  college  on  fuch 
humiliating  terms. 

It  has  been  (hewn,  that  the  college  poffeffes 
within  itfelf,  and  confers,  immediately,  on  its 
members,  important  advantages :  that  the  exclu- 
five  poffeflion  of  its  privileges,  by  a  party,  enables 
them  to  obtain  and  monopolize  an  undue  propor- 
tion of  the  honours  and  emoluments  attached  to 
the  profeflion  :  that  the  great  body  of  phyficians 
in  the  metropolis  are,  in  fa£t,  and  muft  inevitably 

be 

*  The  licentiates,  who  have  been  admitted  through  favour, 
though  only  fix  in  numijer,  have  probably  publifhed  more 
than  all  the  other  exifting  members. 
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be  depreciated  and  opprelTed  by  a  college  of 
phyficians  invefted  with  confiderable  powers,  if 
partially  conftituted. 

It  has  been  fliewn,  that  the  college  is  almoll 
cxclufively  in  the  poffeflion,  and  intirely  under 
the  controul  of  thofe  phyficians  who  have  gra- 
duated at  Oxford  or  Cambridge,  who  form  an  in- 
confiderable  proportion  of  the  phyficians  within 
the  college  jurifdi£lion.  It  has  alfo  been  fliewn 
that  thefe  univerfities  are  deficient  in  the  means 
of  medical  inftrufition,  nearly  deferted  by  medical 
■ftudents,  and  can  therefore  convey  no  prefump- 
tive  claims  of  profeflional  fuperiority :  that  the 
^phyficians  educated  in  other  fchools,  form  the 
great  body  of  phyficians  in  the  metropolis  :  that 
they,  in  general,  avail  themfelves  of  the  bell 
fources  of  profeflional  improvement  which  either 
their  own  or  any  other  country  can  fupply,  and 
•are  inconteftibly  equal  in  education  and  merit  to 
any  body  of  phyficians  in  the  world. 

It  has  been  proved,  that  both  the  letter  and 
fpirit  of  the  charter  and  a6t  of  parliament  con- 
firming it,  extend  the  right  of  admiflion  to  every 
duly  qualified  phyfician,  without  regard  to  local 
ftudy  or  local  graduation,  and  that  every  aft  of 
the  crown  and  legiflature,  relative  to  phyficians 

and 
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and  the  college,  illuftrates  and  confirms  this  ob- 
vious conftruftion. 

It  has  been  demonftrated,  that  it  was  the 
original  and  long  continued  ufage  to  incorporate 
every  competent  phyfician  within  the  college 
jurifdiftion,  who  claimed  the  franchife. 

It  has  been  fliewn,  that  the  preference  given  to 
the  univerfities  of  Oxford  and  Cambridge,  was  in- 
troduced by  requiring  a  nominal  degree  of  incorpo- 
ration only,  from  either,  which  could  be  cheaply 
purchafed  without  tefts  or  rcfidence :  that  this 
reftraint  was  illegal,  and  only  fubmitted  to  from 
the  facility  of  being  incorporated  in  the  Engliflli 
univerfities. 

It  has  been  alfo  fliewn,  that  the  college  have, 
even  to  the  prefent  period,  allowed  the  compe- 
tency, and  acknowledged  the  right  of  phyficians 
to  be  admitted,  who  had  not  graduated  in  the 
Englifli  univerfities,  by  a  variety  of  contrivances 
to  extend  the  franchife,  in  appearance,  though,  in 
reality,  to  introduce  fuch  only  as  might  ferve  their 
interefl,  and  fupport  their  power. 

It  has  been  evinced,  that  all  the  legal  authorities 
on  the  fubjeft,  prior  to  the  late  decifion  in  the 
Cpur^  of  King's  Bench,  were  clearly  in  favour  of 
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extending  admiflion  to  all  who  are  competent  in 
education,  learning,  and  chara£ler. 

The  expediency  of  fuch  extenfion  has  been 
made  manifeft,  by  the  advantages  which,  it  has 
been  fliewn,  would  refult  from  thence  to  the 
community,  to  the  fcience,  and  the  faculty  of 
phyfic. 

It  has  alfo  been  rendered  obvious,  that  the  bye- 
law  for  admitting  licentiates,  of  feven  years  {land- 
ing, is  unreafonable,  and  in  fa£t  withheld ;  and 
that  the  bye-law  for  admiflion,  through  favour,  is 
precarious,  degrading,  and  prejudicial,  and  as 
well  as  the  former,  at  prefent  unavailing. 

It  has  finally  been  made  evident,  that  the  pre- 
tenfions  of  both  parties  might  be  reconciled,  the 
true  intent  of  the  charter  adhered  to,  and  the 
real  dignity,  interefts,  and  utility  of  the  college 
fecured,  by  confining  examination  for  the  fellow- 
fliip  to  phyficians  of  mature  age  and  irreproach- 
able character,  who  had  ftudied  an  adequate 
period  in  approved  medical  fchools;  and  by 
reftraining  incorporation  to  phyficians  of  compe- 
tent learning  and  fkill. 

On  all  thefe  grounds  it  appears  manifeft,  that 
both  the  licentiates,  and  every  phyfician  of  ade- 
quate 
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quate  education,  fair  character,  and  mature  age, 
refiding  in  London,  or  within  feven  miles  of  it,  is 
entitled  to  an  examination  of  his  qualifications 
for  the  fellowfliip,  and  on  having  given  the  re- 
quifite  tefts  of  charatler,  learning,  and  fkill,  that 
he  has  alfo  a  right  to  be  admitted  a  fellow  of  the 
college  of  phyficians. 

It  has  been  decided  otherwife. 

The  arguments  advanced  on  the  trial  by  the 
eminent  counfel  employed  by  both  parties,  and 
the  decifion  of  the  learned  judges,  as  delivered  at 
length  by  each  of  them,  are  now  fubmitted  to 
the  public. 

This  prefatory  difcufllon  and  j unification  of  the 
right  of  the  licentiates,  has  been  extended  much 
beyond  the  writer's  original  intention.  It  has  been 
written  under  a  firm  conviction  of  their  right  to 
-the  fellowfliip,  and  to  all  the  confequent  advan- 
tages of  their  profeflion,  an  indignant  feeling  of 
the  difadvantages  they  fufFer,  and  an  ardent  zeal 
to  anfwer  every  objeftion  to  their  claim,  and  to 
animate  them  to  eftablifh  it.  He  cannot  con- 
clude without  reminding  the  licentiates  and  the 
phyficians  of  London,  that  though  legally  dif- 
franchifed,  they  have  numbers,  talents,  learning, 
llie  dignity  and  interefts  of  the  profeflion,  and  the 
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willies  of  every  friend  to  both,  in  their  favour: 
that  they  may  yet  apply  to  the  legiflature  with 
confidence  in  the  juftice  of  their  caufe,  and  in  the 
impartiality  and  reftitude  of  that  tribunal:  to 
the  legiflature  whofe  duty  and  wifdom  confift  in 
enacling  juft  and  equal  laws,  and  in  abrogating  or 
amending  fuch  as  are  partial  and  oppreflive: 
which  can  admit  no  bias  in  its  legiflative  a£l:s  for 
Oxford  and  Cambridge,  or  for  Edinburgh  and 
Glafgow. 

Until  a  new  charter  can  be  obtained,  or  the 
privileges  of  the  exifting  charter  be  impartially 
extended,  the  phyficians  of  London  are  called 
upon,  by  the  ftrongeft  motives  of  honour  and 
interefl:,  to  unite  their  powers,  by  eftablifliing  a 
fociety  which  may  accomplifli  the  important  but 
abandoned  objefts  for  which  the  college  was 
inftituted,  and  for  which  alone  it  ought  to  exift. 
They  are  urged  to  conftitute  a  fociety  which 
may  redrefs  their  grievances,  reward  merit,  im- 
prove medicine,  advance  the  faculty,  and  pro- 
mote the  public  welfare.    With  fuch  motives, 
:  as  impel  them,  fuch  means  as  they  poflefs,  and 
fuch  principles  as  they  cannot  but  adopt,  a 
'  fociety  may  be  formed,  which  would  attain  thefe 
»  ends ;  which  would  reftore  the  phyficians  of  the 
!  metropolis  of  this  great  and  enlightened  country 
'  to  thofe  honours  and  advantages  to  which  reafon 
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and  juftice  entitle  them.  The  phyficians  of  Lon- 
don, if  united,  would  foon  difpel  the  delufive  prc- 
pofleflion  arifing  from  corporate  diftinftions,  and 
throw  from  its  narrow  bafe,  the  power  fupported 
by  corporate  combination.  They  can  undeceive 
the  public  by  their  writings.  They  can  eclipfe 
the  college  by  their  publications.  They  can  juftly 
retaliate  upon  the  aggreflbrs,  and  exclufively 
jecommend  each  other  on  confultations.  Thev 
can  fupport  the  members  of  their  own  body  in 
all  contefts  with  the  fellows.  They  can  ftrength- 
en  and  perpetuate  their  fociety,  by  admitting  all 
phyficians  who  have  given  proper  tefts,  and 
confer  on  them  the  honour  of  alTociating  with  a 
diftinguifhed  literary  body,  and  of  fliaring  all  its 
advantages  on  equal  terms. 

An  active  affociation,  founded  on  fuch  liberal 
grounds,  would  beafpired  to  by  every  candidate  for 
fair  fame,  and  every  friend  to  the  real  dignity  of  the 
profeflion.  A  torpid  corporation,  inert,  if  not 
impotent,  to  enforce  the  impofition  of  a  ftigma  of 
inferiority  and  dependence,  and  the  exafilion  of  a 
heavy  penalty,  would  be  foon  deferted,  and  pro- 
bably annihilated. 

The  period  is  arrived  when  the  phyficians  of 
London  muft  determine,  whether  they  will  vo- 
luntarily remain  in  a  degrading  fubordinate  Hate, 
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ftigmatized  by  the  humiliating  epithet  of  licenced 
praftifers,  and  continue  to  encourage  a  party 
to  exalt  and  enrich  themfelves  by  depreffing  and 
impoverifhing  the  profeffion.  They  muft  finally 
decide  whether  they  will  fubmit  to  thefe  evils  or 
eftablifh  a  fociety,  which  fhall  transfer  to  the  pro- 
feffion at  large,  the  fuperiority  and  power  the  col- 
lege has  fo  long  abufed;  which  (hall  elevate  the 
faculty  of  London  above  the  party  denominated 
fellows,  and  convince  the  world  that  they  are 
the  learned  and  upright  phyficians  whom  the 
charter  of  the  college  was  granted  to  incorporate, 
and  who,  as  Lord  Mansfield  obferved,  would  do 
honour  to  any  fociety. 


AN 

ACCOUNT 

OF  THE 

PROCEEDINGS  OF  THE  LICENTIATES, 

IN  THEIR  LATR 

ATIEMPT  TO  ESTABLISH  THE  RIGHT 

OF  BEING  ADMITTED 

FELLOWS  OF  THE  COLLEGE  OF  PHYSICIANS. 


T7ROM  the  year  1767  to  1771  the  licentiates 
had  made  repeated  efforts  to  eftablifli,  by 
law,  the  right  of  being  incorporated  into  the  col- 
lege of  phyficians.  They  had  failed  in  all  thefe 
attempts,  from  perfifting  to  claim  admiffion,  by 
virtue  of  their  licence,  inftead  of  claiming,  under 
the  charter  and  a6l  of  parliament;  to  have  their 
qualifications  for  the  fellovi^fhip  examined. 

Soon  after  the  laft  of  thefe  trials,  that  of  Dr. 
Fothergill,  the  college  ena6led  the  bye-law,  under 
which  they  profefs  to  admit  licentiates  of  feven 
years  ftanding,  and  the  bye-law  for  admiOion  on 

the 
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I  the  recommendation  of  the  prefident.  During- 
;  twenty-feven  years,  which  have  fince  elapfed,  the 
:  firft  of  thefe  bye-laws  has  been  intirely  withheld  *, 
;  and  only  fix  licentiates  have  been  admitted  under 
I  the  latter.  The  licentiates,  however,  harraffed  by 
;  their  defeats,  and  deprived  of  forae  of  their  moft 
j  powerful  alTociates,  difunited  and  deluded  by  the 
1  hopes  of  admiffion  through  favour  f,  acquiefced 
I  under  the  fyftem  eftabliflied  in  1771  till  the  year 
1 1793.  Many  of  them  had  long  complained  of  the 
I  grievance  of  general  exclufion,  the  inadequacy  of 
I  the  above-mentioned  bye-laws,  and  the  bad  faith 
I  of  the  college.  But  about  this  period  fome  of  the 
1  licentiates,  ftrongly  imprefTed  with  the  extreme 
Ihardfliip,  injuftice,  and  public  and  profeflional 
i  impolicy  of  the  fyftem  of  incorporation,  which 
[prevailed,  again  inveftigated  the  fubje6t.  They 
I  found  that  the  franchife  was  as  clearly  conveyed 
I  by  the  charter  and  aft  of  parliament  to  every  comr. 
ipetent  phyfician,  within  the  college  jurifdi£tion,> 
ias  language  could  convey  it.  They  alfo  found 
tthat  it  had  been  fo  extended  by  the  original  and. 
Hong  continued  ufage :  that  Lord  Mansfield,  and 
(the  able  judges,  who  were  his  colleagues,  were 
:  declfively  of  opinion  that  it  ought  to  be  fo  ex- 
tended, 

*  See  p.  139,  of  this  Work. 

t  The  prefident  had  the  privilege  of  propofing  a  licentiate 
annually  when  the  bye-law  was  firft  enafted,  which  encouraged 
the  hopes  of  many  who  wilhed  to  be  fo  admitted. 
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tended,  and  that  Lord  Mansfield  had  pointed  out 
a  mode  of  application,  which  muft,  under  his 
adjudication,  have  infallibly  led  to  that  extenfion. 
Encouraged  by  fuch  evidence  and  fuch  authority, 
they  immediately  exerted  themfelves  to  reanimate 
the  licentiates  to  vindicate  their  right  in  the 
mode  fo  pointed  out.    After  feveral  previous 
meetings,  and  much  inveftigation  and  difcufifion, 
a  general  meeting  of  the  licentiates  was  held  to 
determine  upon  the  meafures  which  ought  to  be 
purfued  to  cflablifh  their  right.     It  was  then 
unanimoufly  determined,  that  an  addrefs  fhould  • 
be  drawn  up,  ftating  briefly  the  grounds  on  which"-,! 
the  licentiates  were  entitled  to  be  incorporated,  ' 
and  requeuing  that  admiflion  might  be  amicably 
extended  to  them.    On  the  26th  of  June,  the 
following  addrefs,  which  had  been  previoufly' 
drawn  up  and  approved,  and  figned  by  fourteen 
licentiates,  was  prefented  to  the  prefident  of  the' 
college  by  Dr.  Cooke,  Dr.  Wells,  and  Dr.  Stan-' 
ger,  appointed  a  committee  for  that  purpofe.  It 
was  fent  to  each  of  the  fellows,  previoufly  to  the 
firft  comitia  majora,  which  enfued  after  it  had 
been  prefented  to  the  college. 


To 
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To  the  Prejident  and  Felloivs  of  the  College  of 
Phyjicians  of  London ; 

GENTLEMEN, 

WE,  whofe  names  are  fubfcribed,  licentiates  of 
the  college  of  phyficians  of  London,  conceiving 
oiirfelves  unjuftly  deprived  of  thofe  profeffional 
honours  and  privileges  to  which  we  are  entitled, 
and  perfuaded  that  every  phyfician  of  irreproach- 
able charafter  and  of  competent  learning  has  a 
legal  right  to  be  admitted  a  fellow  of  the  college, 
fabmit  to  your  difpaffionate  confideration  the  fol- 
lowing grounds  of  this  convi61:ion. 

In  the  beginning  of  the  fixteenth  century,  when 
learning  had  made  but  little  progrefs  in  this 
country,  and  medicine  was  chiefly  praftifed  by- 
ignorant  empirics,  the  phyficians  of  London  were 
incorporated  into  a  college  or  community,  by  a 
charter  from  Henry  VIII.  The  objeft  of  the 
^rant,  as  declared  by  the  charter,  was  to  provide 
for  the  fafety  of  the  fubjefts  of  the  realm,  by  re- 
training the  audacity  of  thofe  wicked  men,  who 
pra£tife  medicine  more  from  avaricious  motives 
than  from  any  good  intention,  to  the  great  injury 
of  the  illiterate  and  credulous  multitude.  With 
this  view,  partly  in  imitation  of  well  regulated 
ftates  in  Italy  and  many  other  countries,  and 

partly 
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partly  in  compliance  with  the  prayer  of  John 
Chambre,  Thomas  Linacre,  Fernando  de  Victoria, 
the  king's  phyficians,  of  Nicholas  Halfewell,  John 
Francis,  and  Robert  Yaxley,- phyficians,  and  of 
Cardinal  Wolfey,  a  perpetual  college  of  difcreet 
and  learned  men  was  eftabliflied,  confifting  of  the 
above-named  fix  phyficians,  and  all  other  men  of 
the  fame  faculty,  reiiding  in  London.  The  mem- 
bers of  this  body  were  authorized  to  exercife 
their  profeflion  in  London  and  its  neighbourhood, 
and  at  the  fame  time  were  ftriftly  required  to 
prevent  every  other  perfon  from  praftifing  medi- 
cine, either  in  that  city  or  within  feven  miles 
round  it,  unlefs  he  had  been  admitted  to  do  this^ 
by  the  college ;  and  in  order  that  this  injunftion 
might  be  carried  fully  into  efFe£t,  they  were  in- 
vefted  with  powers  to  punifli  the  difobedient. 

It  is  evident  then,  that  neither  the  graduates  of 
Oxford  and  Cambridge,  nor  thofe  of  any  other 
univerfity,  were  to  derive  any  partial  advantages 
from  the  charter  j  but  on  the  contrary,  that  all 
difcreet  and  learned  phyficians,  reiiding  in  Lon- 
don at  the  time  it  was  granted,  were  indifcrimi- 
nately  admilTible  into  the  college,  and  that  the 
perpetuity  of  the  body  was  to  be  prefcrved  by 
the  reception  of  every  phyfician  of  the  fame  de- 
fcription,  who  fliould  ever  praftife  medicine  in 
London,  or  its  vicinity,  and  ihould  claim  to  be  a 

member. 
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member.  Can  it  be  fuppofed,  that  Henry  VIII. 
while  he  declared  that  the  good  of  his  fubje£ls  at 
large  xvas  the  objeft  of  his  grant,  in  reality  meant 
to  benefit  only  a  few,  to  the  prejudice  of  many ; 
or,  that  'he  thought  phyficians  of  learning  and 
good  morals  were  to  be  found,  exclufively,  among 
the  graduates  of  Oxford  and  Cambridge,  though 
the  only  phyficians  he  himfelf  employed  had 
taken  their  degrees  abroad  ?  Can  it  be  for  a  mo- 
ment imagined,  that  the  principal  phyficians  who 
obtained  the  charter,  all  of  them  foreign  graduates, 
could  intend,  that  none  under  the  like  circum- 
ftances  fliould  ever  after  have  a  right  to  claim 
admillion  into  the  college ;  or,  that  if  either  their 
fovereign  or  themfelves  had  entertained  fuch  a 
I  defign,  this  would  not  have  been  exprefsly  de- 
clared ? 

But  had  any  obfcurity  cxifted  in  the  language 
1  of  the  charter,  with  refpeft  to  the  defcription  of 
iperfons  to  be  admitted  into  the  college,  or  had 
I  experience  difcovered,  that  the  qualifications  re- 
i  quired  by  it  were  inadequate  to  the  attainment  of 
t  the  objeft  of  the  grant,  ample  opportunities  were 
;  afterwards  afforded  of  explaining  what  was 
I  doubtful,  of  amending  what  was  wrong,  and  of 
I  fupplying  whatever  had  been  found  wanting. 
IFour  years  after  the  date  of  the  charter,  while  the 
I' fovereign  who  bellowed,  and  the  fix  phyficians 
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who  obtained  it,  were  ftill  living,  an  aft  of  par- 
Jiament  was  pafle.ci,  in  confequence  of  a  petition 
from  the  fame  phyficians,  conHrming  the  old,  and 
conveying  new  privileges  to  the  college.  No 
change,  however,  was  made  by  it  in  the  requifites 
for  admiflion.  Various  other  a£ts  of  parliament, 
oi  a  ftill  later  date,  relating  to  the  college,  are  to 
foiind  in  our  ftatute  books,  but  all  of  them  are 
filent  refpefting  the  admiflion  of  members.  Nor 
does  there  occur  any  new  article  upon  this  head, 
in  the  charters  granted  to  the  college  by  James  I. 
and  Charles  11.  We  have  therefore  the  fulleft 
evidence,  that  the  only  qualifications  for  admiffion 
into  that  body  required  by  the  charter  of  Henry 
VIII.  were  learning  and  good  charafter,  and  thaf 
the  various  parliaments  which  confirmed  that 
charter,  and  the  different  fovereigns  who  granted 
others,  all  concurred  in  regarding  thofe  qualifica- 
tions as  fufiicient.  The  college,  indeed,  for  many 
years  after  their  incorporation,  did  not  demand 
any  other.  Not  to  accumulate  proofs  of  thia 
point,  we  fliall  only  mention,  firft,  that  it  appears 
from  Seymour,  in  his  Survey  of  London,  that  in 
1575,  fifty-feven  years  after  the  grant  of  the 
charter,  the  college  confifted  chiefly  of  perfons 
who  had  graduated  abroad  :  fccondly,  that  one  of 
the  ancient  ftatutes  of  the  college  exprefsly  relates 
to  the  admiflion  of  foreign  graduates :  the  ftatute 
is,  "  Quoniam  multi  hue  confluunt,  &c.  idcirco 

"  ftatuimus 
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"  ftatuiTnus,  ut,  quicuiique  vel  in  collegii Jocietatm, 
"  vel  in  candidatorum  ordinem,  vel  in  permifforum 
"  numerum  admittctur,  fi  do£loratus  gradum  ajiud 
"  exteros  fufceperiti  is,  admiflionis  tempore,  duplo 
"  plus  folvat,  &c.  quam  illi  folvere  folent,  qui  in 
"  mftris  academiis  do£tores  creantur:"  and  laftly, 
that  the  following  ftatute  refpefting  the  form  of 
examining /<?//ozc;j  and  candidates  was  made  by  the 
college  in  1647,  and  was  not  repealed  till  1736: 
**  Si  doftoris  gradum  in  aliqua  nofirarum  acade- 
**  miarum  fufceperit,  honoris  caufa  fedeat  de- 
"  center  examinandus,  ne  quid  indignum  pati  a 
"  noftra  examinationum  forma  mater  academia 
*'  videatur a  regulation  which  clearly  implies 
that  foreign  graduates  might  alfo  be  examined  as 
candidates  for  a  fellowfhip. 

Should  it  be  objected  to  what  has  here  been 
advanced,  that  thofe  phyficians  who  had  taken 
degrees  abroad,  were  obliged,  before  they  were 
received  into  the  college,  to  be  incorporated  to  a 
degree  at  Oxford  or  Cambridge,  we  would  in 
reply  maintain,  that  this  practice  was  not  adopted, 
till  fome  time  after  the  foundation  of  the  college, 
and  that  the  bye-law  which  gave  rife  to  it  was 
illegal.  But  how  was  incorporation  in  medicine 
at  the  Englifli  univerfities  formerly  obtained  ?  On 
this  point,  Dr.  Winterton  furniflies  ample  in- 
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formation.  In  a  letter  to  Dr.  Foxe,  prefident  of 
the  college  of  phyficians  of  London,  dated  fo 
lately  as  in  1635,  he  writes,  "  I  have  obferved 
"  and  grieved  to  fee,  fometimes  a  minifter,  fome- 
"  times  a  ferving-man,  fometimes  an  apothecary, 
"  admitted  to  a  licence  to  praftifc  in  phyfic,  or 
"  to  be  incorporated  to  a  degree,  without  giving 
"  any  public  teftimony  of  his  learning  and  (kill  in 
"  the  profelTion and  in  another  part  of  the 
fame  letter  he  fays,  that  incorjioration  was  "  in  an 
*'  inflant  obtained  by  a  little  fum  of  money." 
Such  an  incorporation  could  farely  furnifla  no 
proof  of  the  learning  or  character  of  a  candidate 
for  admiffion  into  the  college  ;  and  the  only  mo- 
tive for  requiring  it,  feems  to  have  been  a  defire 
in  the  members  to  increafe  the  emoluments  of 
the  univerfitics,  where  many  of  themfelves  had 
been  educated. 

The  a£t  of  parliament  palTed  in  the  fourteenth 
year  of  Henry  VIII.  ratifying  the  charter  of  the 
college,  indeed  grants  one  privilege  to  thofe  phy- 
ficians, who  had  taken  their  degrees  at  Oxford  or 
Cambridge,  without  any  grace ;  namely,  that  of 
praftifing  medicine  in  any  part  of  the  kingdom, 
except  Londoij,  without  being  fubje£t  to  an  ex- 
amination before  the  college.  But  this  very 
grant  confirms  our  claim,  for  fince  a  particular 

privilege 
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privilege  is  fpecified  in  the  a£l,  it  is  clear  the 
legiflature  intended  that  thofe  graduates  fliould 
derive  no  other  from  it. 

It  may  be  faid,  however,  that  although  neither 
the  crown,  nor  the  legiflature,  has  conferred  any 
privilege  upon  the  graduates  of  Oxford  and  Cam- 
bridge, with  refpe6t  to  admiflion  into  the  college, 
ftill  the  members  of  the  college  themfelves  have  a 
right  to  make  a  diftinftion  in  this  refpe£l,  in 
favour  of  thofe  graduates,  by  virtue  of  the  power 
to  frame  bye-laws  which  their  charter  confers 
upon  them.  To  this  we  anfwer,  that  it  is  an 
eftabliflied  maxim  in  law,  that  the  power  in  cor- 
porations to  make  bye-laws  extends  only  to  mat- 
ters of  regulation.  They  can  create  no  new 
rights,  nor  take  away  any  of  thofe  which  are  con- 
veyed by  the  charter  of  incorporation.  They  can 
.  change  neither  the  objeft  of  the  inflitution,  nor 
the  nature  of  the  fucceflion.  Every  candidate 
included  in  the  meaning  of  a  corporate  grant,  and 
poflefling  the  qualifications  required  by  it,  of 
whatever  nature  they  may  be,  has  an  undoubted 
right  to  an  examination  of  his  claim,  which,  if  it 
prove  fatisfaftory,  muft  be  admitted. 

.  The  arguments  we  have  urged  we  fliall  now 
fupport  by  the  authority  of  men,  long  converfant 

in 
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in  the  interpretation  of  ancient  records,  of  the 
raoft  profound  knowledge  of  the  laws  of  our 
country,  and  above  all  fufpicion  of  prejudice  or 
partiality ;  of  men,  not  giving  their  opinions 
cafually  or  lightly,  but  folemnly  delivering  them 
in  their  high  chara£lers  as  judges,  upon  a  fubje6t 
they  had  maturely  conlidered. 

In  the  cafe  of  the  licentiates  againft  the  cenfors 
of  the  college  (Burrow's  Reports,  Vol,  IV.)  Lord 
Mansfield  delivered  the  following  opinions  : 

"  The  main  end  of  the  incorporation  was; to 

"  keep  up-  the  fucceflion,  and  it  was  to  be  kept 

"  up  by  the  admilHon  of  fellows  after  examina- 

"  tion.     The  /lOwer  of  examining,  and  admitting 

"  after  examination,  was  not  an  arbitrary  power,. 

"  but  aJiQwer  coupled  with  a  truji.  They  are  bound: 

"  to  admit  every  Jierfon  whom  on  examination  they 

"  think  Jit  to  be  admitted,  within  the  defcription 

"  of  the  charter,  and  the  aft  of  parliament  which 

"  confirms  it.    The  perfon  who  comes  within 

"  that  defcription, has  a  right  to  be  admitted  into 

"  the  fellowJJiiJi.    He  has  a  claim  to  feveral:  ex- 

"  emptions,  privileges  and  advantages  attendant 

"  upon  admiflion  into  the  fellowfliip;  and  not 

"  only  the  candidate  himfelf,  if  found  fit,  has  a 

"  perfonal  right,  but  the  Jmblic  has  alfo  a  right  to 
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kisfervice,  and  that  not  only  as  a  phyfician,  but 
as  a  cenfor,  as  an  eleEi,  as  an  officer  in  the  offices, 
to  which  on  admiffion  he  will  become  eligible." 

"  The  charter  and  ftatute  have  Teft  ev6ry  thing 
"  at  large  to  the  college,  nO  way  confined  or  re- 
"  ftrained  but  by  the Jitnefs  of  the  obje£ls." 

"  I  think  that  every  perfon  of  proper  education 
ahd  requifite  learning  and  fkill,  and  pofTefled  of 
*^  all  other  due  qualifications,  is  entitled  to  have 
"  a  licence,  and  I  think  he  ought,  if  he  defires  it, 
"  to  be  admitted  into  the  college 

"  It  has  been  faid,  that  there  are  many  among 
the  licentiates  who  would  do  honour  to  the 

"  college  by  their  Ikill  and  learning,  as  well  as 
other  valuable  and  amiable  qualities,  and  thai! 

**  the  college  themfelves,  as  well  as  every  bddy 
elfe,  are  fenfible  that  this  is  in  fa£l:  true  and 
undeniable*  If  this  be  fo,  how  can  any  ^^e-Z^zwj 

"  which  exclude  the  poflibility  of  admitting  fuch' 

"  perfons,  ftand  with  the  trujl  rejiofed  in  them  of 

"  admitting  all  that  are  fit'' 

In  the  trial  of  Dr.  Letch,  Mr.  Juftice  Alton, 
after  quoting  part  of  the  a6t  of  parliament  of  the 
fourteenth  of  Henry  VIII.  which  confirms  the 
charter,  faid  j  "  This  fliews  that  the  makers  of 

«  the 
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"  the  a£t  looked  upon  thofe  of  the  faculty  refiding 
"  in  London  to  be  members  of  the  college."  He 
added,  that  if  the  college  fliould  refufe  to  examine 
a  candidate,  a  mandamus  would  lie.  It  was  alfo 
his  opinion,  that  in  grants  of  this,  kind,  the  con- 
fi:ru6lion  ought  to  be  made  in  a  liberal,  manner. 

Mr.  Juflice  Yates  in  the  courfe  of  the  trial  of 
the  licentiates  againft  the  cenfors,  expreffed  him- 
felf  thus :  "  A  good  deal  has  been  faid  about  /oug 
"  But  ufage  only  applies  when  the  con- 

"  Jlru6lion  is  doubtful.  Here  the  conftruftion  is 
"  not  doiibtfiiL  If  it  were,  then  indeed  ufage  for 
"  two  hundred  years  might  have  weight." 

It  appears  then  fully  eflabliflied  by  the  declared 
obje£t  of  the  charter,  the  defcription  of  perfons 
firfl  incorporated,  the  ufage  of  the  college  for  a 
confiderable  time  after  their  incorporation,  and. 
the  opinions  delivered  by  Lord  Mansfield  and 
Mr.  Juflice  Afton,  with  the  concurrence  of  the 
other  judges  who  fat  with  them  on  the  bench, 
that  the  college  are  bound  to  examine  every  re- 
fpc£table  phyfician  who  defires  to  be  received  into 
their  body,  and,  if  found  pofTefled  of  requifite 
learning  and  fkill,  that  they  are  under  both  a  legal 
and  moral  obligation  to  admit  him  a  member  of  the 
community.  But  if  tlic  right  of  admillion  belongs 
to  every  refpeftable  phyfician  of  competent  know- 
ledge, 
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i  ledge,  zve  certainly  cannot,  confiftently  either  with 
our  honour  or  our  intereft,  tamely  fubmit  to  be 
t  excluded.    Our  opportunities  of  acquiring  the 
\  knowledge  of  our  profelTion  have  been  equal  to 
:  tliofe  of  the  beft  educated  phylicians  in  this  king- 
i  dom.    In  the  choice  of  univerfities  we  have  been 
(determined  by  the  celebrity  of  the  teachers;  and 
\  wherever  fuperior  means  of  improvement  were 
afforded,  either  at  home  or  abroad,  many  of  us 
have  availed  ourfelves  of  them.    If  our  talents 
therefore  be  not  inferior,  the  proportion  of  perfons 
^  of  confiderable  medical  learning  and  fkill  among 
us,  muft  be  equal  to  that  which  exifts  in  any  other 
I  body  of  phylicians.    We  appeal  then  to  the  can- 
(dour  and  juftice  of  the  college,  whether,  if  we 
teven  poflefTed  no  /ega/  title  to  what  we  claim, 
vwhen  our  number,  education,  acquirements,  and 
conduct  are  confidered,  it  be  not  reafonable  that 
.■we  Ihould  participate  in  the  diftinflions  and  ad 
vantages  of  an  inftitution,  eftabhfhed  by  the  legif- 
Jjature  for  i/ie /luif/ic  good,  and  the  advancement  of  our 
hrofejfion. 

The  college  cannot  feel  more  ftrongly  than  we 
lido  the  neceflity  of  being  cautious  with  refpe£l  to 
lithe  members  they  admit,  or  be  more  anxious  that 
□nimpeached  morals  and  competent  learning 
phould  be  the  tells  of  eligibility.  Nor  fliould  we 
jDbje6t  to  any  other  regulations  that  might  fecurc 
[Llie  utility  and  dignity  of  the  inftitution,  provided 

they 
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they  were  impartially  extended  to  every  candidate 
before,  and  to  every  member  after  admiffion.  But 
we  cannot  reft  fatisfied  with'  the  prefent  mode  of 
introducing  licentiates  through  favour ;  becaufe 
it  implies,  on  our  part,  a  defeft  of  right,  and  in- 
feriority of  qualification  s  becaufe  it  is  precarious, 
and  fubjefts  many  of  our  body  to  be  contemp- 
tuoufly  pafTed  by,  and  confequently  to  be  depre- 
ciated in  their  charafters,  and  wounded  in  their 
feelings ;  becaufe  it  encourages  fervility  towards 
the  college,  and  competition  and  animofity  among' 
ourfelves  j  and  finally,  becaufe  it  expofes  us,  eveiv 
clfter  admiflion  into  the  community,  to  be  con- 
fideredj  by  fome  at  leaft,  as  intruders,  who  oV^^e' 
tb  the  bounty  of  patronage,  what  ought  to  be  the' 
reward  of  merit. 

At  this  period^  when  ignorant  and  unprincipled' 
empirics  fo  greatly  infeft  the  capital,  and  when, 
perhaps,  the  fevere  meafures  once  exercifed,  with 
refpeft'  to  fuch  men;  are  no  longer  prafticable, 
does  it  not  become  the  efpecial  duty  of  the  college', 
to  draw  the  ftrongeft  poffible  line  of  diftinftion 
Between  the  upright' and  (kiifurphyfician,  whofe 
intereft  the  legiflature  defigned  to  promote,  and  the' 
daring  impoftor  it  meant  to  reftrain  and  to  punilh  r 

This  application  arifes  from  no  hafty  project, 
or  reftlefs  fpirit  of  innovation.   It  is  meant  to  ad-', 
vance  a  claim,  which,  \vc  arc  well  warranted  to 

believe, 
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believe,  is  founded  both  in  law  and  in  equity,  a 
claim  repeatedly  urged  by  our  predeceffors,  who, 
we  are  convinced,  only  failed  in  their  attempts  to 
eftablifh  it  from  the  injudicious  meafures  they 
purfued. 

We  conclude  this  addrefs,  by  acquainting  you, 
that  feveral  of  our  number,  againft  whom  no  ob- 
jeftion  can  be  made  in  refpeft  of  morals  or  con- 
du6l,  are  defirous  to  fubmit  to  your  decifion,  their 
!  claim,  as  men  of  learning  and  flcill  in-  their  profef- 
fion,  to  be  members  of  the  college ;  and  by  re- 
.  quefting  to  know,  whether,  upon  application 
being  made  by  any  fuch  perfon  for  an  examina- 
1  tion,  previoufly  to  his  being  a  candidate  for  a  fel- 
1  lowfliip,  you  will  admit  him  to  the  fame  trials, 
•which  the  graduates  from  Oxford  and  Cambridge 
in  like  cafes  undergo ;  and  whether,  if  his  learning, 
Eand  Ikill,  and  character  be  approved,  you  will 
I  receive  him  into  the  college,  upon  the  fame  termsj 
land  in  the  fame  manner,  as  if  he  had  graduated 
sat  cither  of  thofe  univerfities. 

John  Cooke.  Samuel  Ferris. 

W.  a  Wells.  Sayer  Walker. 

Christopher  Stanger.  William  Woodville. 

Edward  Fryer.  John  Relph. 

Alexander  Crichton.  John  Hemming. 

James  Sims.  Lawrence  NiiielL 

John  Aikin.  William.  Hamillon. 


To 
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To  this  addrefs  the  college  gave  no.  anfwcr. 
The  licentiates  finding  that  nothing  could  be 
obtained  from  the  equity  of  the  corporation,  de- 
termined to  recover  their  privileges,  if  poflible,  by 
legal  rcdrefs. 

The  opinions  of  Mr,  Law,  Mr.  Chambre,  and 
Mr.  Chriftian,  were  taken :  Whether  a  licentiate 
had  a  legal  right  to  examination  for  admiffion 
into  the  fcllowfliip  ?  They  all  agreed  that  he  had 
a  legal  right.  It  was  then  unanimoufly  deter- 
mined, that  Dr.  Stangcr  fliould  apply  to  be  ex- 
amined for  admiffion  into  the  fellovvihip,  under 
the  direftion  of  the  above-mentioned  counfel.  By 
their  advice  Dr.  Stanger  waited  upon  the  prcrs; 
fident  and  regifter  of  the  college,  December  26,; 
1795,  and  requefted  to  be  informed,  if  there  were 
any  bye-laws,  regulating  the  mode  of  application 
for  examination,  fubfequent  to  thofe  publifhed  in 
1 765.  They  both  declined  giving  any  information 
on  the  fubjeft.  Dr.  Stanger  waited  on  the  pre- 
fident,  December  28,  to  defire  that  he  might  be 
examined  at  the  enfuing  comitia  minora,  for  ad- 
miflTion  into  the  order  of  candidates,  and  fub- 
fequently,  into  that  of  fellovi^s.  The  prefident 
obferved,  that  the  claimant  was  not  eligible  ;  but 
informed  him  when  the  comitia  would  be  held, 
and  Dr.  -Stanger  declared  his  intention  of  renew- 
ing his  application  there.  Dr.  Stanger  imme- 
diately 
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diately  waited  on  the  fellows,  and  left  a  card  at 
I  each  of  their  houfes  purfuant  to  the  ufage,  re- 
i  quefling  their  approbation  of  his  being  examined 

•  for  admiflion  into  the  clafs  of  candidates.  On 
I  the  firft  of  January,  1796,  Dr.  Stanger  attended 
:  at  the  comitia  minora  ;  applied  to  be  examined, 
:  and  was  told,  by  the  prefident  at  the  board,  that 
!  his  requeft  could  not  be  complied  with.  January 

,  26,  Dr.  Stanger  made  an  affidavit  in  the  Court  of 
}  King's  Bench,  that  the  college  had  refufed  to 
i  admit  him  to  examination.  January  27,  Mr. 
(  Chambre  moved  in  the  Court  of  King's  Bench  for 
:  a  rule  upon  the  prefident  and  fellows  of  the  col- 
i  lege,  for  them  to  fliew  caufe  "  why  they  would 
'  "  not  admit  Dr.  Stanger  to  examination,  to  be 

■  "  admitted  into  the  clafs  of  candidates :  an  order 
' "  eftabliflied  by  the  bye-laws  of  the  college, 

■  "  through  which  thofe  are  to  pafs  who  are  ad- 
"  mitted  into  the  corporation,  and  which  ex- 
"  amination  is  confined  by  a  bye-law  (which  Mr. 
"  Chambre  faid  he  conceived  to  be  illegal]  to  the 

'  "  graduates  of  Oxford  and  Cambridge."  Lord 
I  Kenyon  obferved,-  "  I  remember  Lord  Mansfield 

•  "  faid  fomcthing  on  this  fubje£l  in  the  cafe  of 
'  "  Dr.  Fothergill."   Mr.  Chambre  replied,  "  Dr. 

■  "  Fothergill  founded  his  claim  to  admiflion  under 

•  *'  the  licence,  which  claim  w^s  not  admitted. 
"  Dr.  Stanger  is  alfo  a  licentiate,  but  does  not 

claim  under  that  title,  but  under  the  general 

"  right 
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"  right  to  be  admitted."  Mr.  Juftice  Lawrence 
obferved,  "  that  the  right  was  not  confined  to  the 
*'  graduates  of  Oxford  and  Cambridge,  but  ex- 
"  tended  to  licentiates  of  a  certain  ftanding." 
Mr.  Chambre  reph'ed,  "  not  extended  as  a  matter 
"  of  right,  but  fpeciali  gratia,  as  a  matter  of  fa- 
vour."  The  rule  was  then  granted.  February  3,, 
Mr.  Warren  moved  in  the  King's  Bench,  that 
the  rule  fliould  be  enlarged  to  the  fourth  day  of 
the  next  term,  which  was  granted.  It  was  order- 
ed at  the  fame  tinie,  that  all  affidavits  to  (hew 
caufc,  fliould  be  filed  a  week  before  the  term. 
Sir  George  Baker,  prefident  of  the  college,  and 
Mr.  Roberts,  attorney  for  that  corporation,  fwore 
to  feparate  affidavits  on  the  4th  of  April  *.  On 
the  23d  of  April  the  counfel  for  the  college  were 
heard  as  follows. 

*  As  the  material  facts  and  ftatements  in  the  affidavits  of 
both  parties  are  included  in  the  different  fpeeches  of  the  coun 
fel,  they  arc  omitted  here. 


THE 
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THE  KING, 

VERSUS 

ITIIE  PRESIDENT  AND  COLLEGE  OF  PHYSICIANS. 

COPY  from  Mr.  Gurneys  sliort-hand 
Notes  of  the  Argument  in  the  Court 
of  Kings  Bench,  April  23,  179(5. 

MR.  ERSKINE, 

"  I  AM  to  fliew  your  Lordfhip  caufe  againft  this 
j"ule.  I  cannot  be  unmindful  of  the  indulgence 
of  the  court,  and  I  have  endeavoured  as  tnuch 
as  I  am  able,  and  I  hope  with  fuccefs,  to  bring 
this  matter  within  a  narrower  compafs  than  per- 
haps I  fliould  have  been  able  to  accomplifli  if  I 
had  gone  on  at  the  time  when  I  was  firft  called 
upon  *. 

Hiot 

"  It  may  be  neceflary  for  your  Lordfliip  particu- 
:  Jarly  to  attend  to  the  wording  of  this  rule.  It  is 
i?l  rule  to  flievv  caufe  why  a  mandamus  fliould 

*  The  1 6th  of  April  was  the  day  appointed  for  fhewing 
caufe,  but  the  counfeL  had  not  an  opportunity  of  being  heard 
on  the  fubjeft  before  the  23d. 
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not  ifflie,  directed  to  the  College  of  Phyficians, 
to  admit  Chriftopher  Stanger,  Doflor  of  Phyfic, 
not  to  examination  generally,  but  to  examination 
for  admifllon  into  the  clafs  or  order  of  candi- 
dates *  for  ele6lion  into  the  fociety  or  fellowfliip 
of  the  faid  college. 

"  Your  Lordfliip  therefore  obferves,  that  this 
rule  does  not  call  upon  the  court  to  iflue  a 
mandamus  generally,  that  this  gentleman  may  be 
examined  at  once,  and  in  confequence  of  that 
examination,  may,  if  found  fit,  become  a  member 
of  this  learned  body  ;  but  building  his  application 
upon  the  recognition  of  certain  notorious  bye- 
laws  of  this  college,  of  having  an  order  of  can- 
didates previous  to  admiffion,  he  defires  that  a 
mandamus  may  iflue  to  examine  him  for  admif- 
fion into  the  clafs  or  order  of  candidates  for 
eleftion  into  the  fociety  or  fellowfliip  of  the  faid 
college. 

"  1783, 

"  This  application  of  Do£tor  Stanger  is  founded 
upon  his  affidavit,  which  ftates,  that  "  he  fl:udied 
"  the  art  of  phyfic  at  Edinburgh,  and  other 
"  places,  for  feveral  years  ;  that  he  had  a  degree 
"  of  Do£lor  of  Phyfic  conferred  upon  him  in 

*  The  fituation  of  a  candidate  is  a  probationary  ftate,  of  a 
year's  duration,  previous  to  election  into  the  fellowfliip,  which 
the  licentiates  allow  to  be  a  reafonable  regulation. 
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"  1783,  by  the  Univerfity  of  Edinburgh,  and 
"  that  he  went  abroad  to  obtain  further  im- 
"  provement  in  the  art  and  pra£lice  of  phylic, 
"  in  the  univerfities  and  other  places  of  ftudy, 
"  in  France,  Italy,  and  Germany,  where  he  con- 
"  tinued  for  many  years."  Here  Do£lor  Stanger 
does  not  wholly  rely  upon  his  ability  aftd  know- 
ledge, but  he  relies  alfo  upon  the  education 
under  which  that  ability  has  been  acquired.  If 
ability  alone  without  education,  (and  it  may  exift 
perhaps  without  any  education,)  under  bodies 
inftituted  for  the  purpofes  of  learning  were  fuffi- 
cient,  it  would  be  quite  unnecelfary  for  the 
Doctor  to  have  held  forth  thefe  things  in  his 
.  affidavit ;  for  he  ftates  not  merely  his  degree  from 
ithe  Univerfity  at  Edinburgh,  but  his  ftUdies  at 
'  various  other  places. 

"  Do61:or  Stanger  then  ftates,  which  is  a  very 
i  important  feature  in  this  caufe,  that  he  is  a 
I  licentiate  of  this  college,  and  was  admitted  a 
1  licentiate  in  the  year  1789,  by  the  College  of 
IPhyficians,  againft  which  he  moves.  He  further 
[igoes  on  to  ftate,  that  being  defirous  to  become 
m  member  or  fellow  of  the  college,  he  applied 
Mirft,perfonally,to  Sir  George  Baker,  the  prefident; 
:but  he  obferved  that  he  was  not  qualified  to  be 
la  candidate  for  the  college,  becaufe  he  had  not 
taken  his  doftor's  degree  at  either  of  the  two 

N  univerfities 
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univerfitics  of  Oxford  or  Cambridge ;  as  in  fatl: 
he  has  not.  Then  he  requefled  to  be  informed 
at  what  time  the  comitia  minora  would  fit,  in 
order  that  he  might  have  an  opportunity  of 
making  his  claim  there.  He  ftates  that  under 
a  bye-law  of  the  college,  he  applied  perfonally  to 
every  member  of  the  college  for  his  approbation. 
Then  he  fets  forth  in  his  affidavit  that  he  waited 
upon  the  college  regularly  affembled,  and  that 
he  was  informed  he  could  not  be  admitted ;  and 
then  he  fets  forth  that  he  believes  the  reafon  why 
he  was  not  admitted,  in  conformity  with  what 
he  was  informed  by  Sir  George  Baker,  was  in 
confequence  of  a  bye^law  of  the  college,  fet  forth 
in  words,  and  to  the  effeft  following,  as  he  ftates 
it :  "  Nemo  in  candidatorum  ordinem  admittatur 
"  nifi  qui  in  omnia  Britannorum  jura  natus  fit,  et 
"  nifi  qui  in  academia  vel  Oxonienfi  vel  Can- 
"  tabrigienfi  Medicina?  Doftor  creatus  fuerit, 
"  idque  poftquam  omnia  in  ftatutis  utriufvis 
"  academije  prefcripta  compleverit,  fine  difpen- 
"  fatione  vel  gratia  infolita." 

"  Now  he  is  not  quite  corre£l  in  this  bye-Iaw^t. 
but  it  will  be  feen  what  it  is  exprefsly  in  Sif' 
George  Baker's  affidavit;  for  this  firft  claufe, 
"  Nemo  in  candidatorum  ordinem  admittatur 
"  nifi  qui  in  omnia  Britanorum  jura  natus  fit 
•is  no  longer  part  of  the  bye-law  of  the  college. 

Subfequently 
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Subfequently  to  the  time  when  the  cafe  of  Dr. 
Fothergill  was  before  the  court,  thefe  ftatutes 
were  re-confidered,  in  fome  refpefts  amended, 
and  that  claufe  in  particular  has  been  left  out, 

"  I  now  refer  your  Lordfliip  to  the  affidavit  of 
Sir  George  Baker,  who  fets  forth  the  ftatute 
under  which  this  gentleman's  claim  to  examina- 
tion is  refifted.  He  fets  it  forth  in  thefe  words, 
jhe  fays  "  that  by  a  ftatute  or  bye-law  of  the  faid 
*'  college,  now  and  at  the  feveral  times  aforefaid 
*'  in  full  force  and  effeft,  it  is  provided,  that  no 
*'  perfon  fliall  be  admitted  into  the  order  of  can- 

didates  in  the  faid  college  or  commonalty, 
"  unlefs  he  be  created  a  Doftor  of  Phyfic  in  the 
"  univerfity  of  Oxford  or  Cambridge,  after  having 
"  performed  all  things  required  by  the  faid  uni- 
"  verfity  without  difpenfation,  or  having  obtained 
"  fuch  degree  in  the  y>iiverfity  of  Dublin,  he 

produces  letters  teftimonial,  not  only  of  his 
"  having  performed  all  the  exercifes  required  in 
"  that  univerfity  without  difpenfation,  but  alfo  of 
"  his  incorporation  into  one  of  the  univerfities 
*'  of  Oxford  or  Cambridge." 

"  Sir  George  Baker  alfo  fwears,  that  Doftor 
'  Stanger,  the  gentleman  applying  to  the  Court, 
"  in  obedience  to  a  ftatute  of  the  faid  college 
"  on  that  behalf,  did,  in  the  prefence  of  this 

N  2  «  deponent. 
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deponent,  previoufly  to  his  being  admitted  a 
"  licentiate,  give  his  faith,  or  promife,  that  he 
"  would  obferve  the  ftatutes  of  the  faid  college, 
"  or  readily  pay  the  fines  impofed  on  him  for  his 
"  difobedience  thereof*,  and  that  he  would  in 
"  the  praftice  of  phyfic  do  all  things  in  his 
"  power  to  promote  the  honour  of  the  college 
"  and  the  benefit  of  the  public."  And  he 
ftates  alfo,  that  when  he  was  admitted  a  licen- 
tiate, he  was  aflced  what  he  was  a  candidate  for, 
whether  a  candidate  to  be  admitted  a  fellow  of 
the  college,  or  a  candidate  to  be  a  licentiate  only ; 
"  Do6tor  Chriftopher  Stanger  appeared  at  the 
"  board,  and  being  aflced  by  this  deponent  what 
"  he  defired  of  the  prefident  and  cenfors,  he  an- 
"  fvvered,  to  be  examined  as  a  licentiate,  and  he 
"  was  examined  accordingly  j  and  that  being 
"  further  aflced,  whether  he  defired  any  thing 
"  more,  he  anfwered  in  the  negative  f ." 

«  The 

*  The  licentiates  allow  that  they  agreed  to  fubmit  to  all 
legal  bye-laws,  or  pay  the  fines.  But  they  aflert,  that  there  is 
no  bye-law  which  prohibits  them  from  applying  for  admiflion 
into  the  college:  that  fuch  a  bye-law,  if  it  really  exifted,  would 
be  Illegal,  and  confequently  not  obligatory ;  and  that  if  afliially 
exifting  and  legal,  they  only  render  themfelves  liable  to  the 
mulft  by  breaking  it.  A  fine  was  never  demanded  of  Doi^or 
Fothcrgill,  or  Doftor  Stanger,  and  the  other  licentiates  who 
have  endeavoured  to  eftablifli  what  they  confidered  as  their 
legal  right. 

f  When  DoiSlor  Stanger  applied  for  a  licence,  he  had  not 

examined 
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The  queftion,  therefore,  as  it  ftrikes  me  upon 
this  affidavit,  is  this :  Whether  Doftor  Stanger 
who  applies  for  examination,  has  a  right,  not- 
withftanding  this  bye-law  of  the  college,  which 
difqualifies  him  for  that  examination,  to  the 
mandamus  which  he  prays  ;  and  he  can  have  that 
mandamus  but  in  two  charatters,  either  as  one 
of  the  public,  having  no  previous  connexion 
with  this  learned  body  at  all,  but  having  ftudied 
phyfic,  and  having  a  degree  of  Do£l:or  of  Phyfic, 
he  fliould  perhaps  have  applied  not  merely  to  be 
a  licentiate  in  the  firfl:  inftance,  but  have  applied 
at  once,  without  haying  paffed  through  the  order 
of  licentiate  at  all,  to  be  examined  not  merely 
as  he  requefted  originally  to  be  a  licentiate,  but 
have  requefted  an  examination  to  be  at  once  a 
fellow  of  the  college:  or  not  claiming  as  a 
ftranger,  he  means  to  advance  one  ftep  further, 
and  to  build  his  application  upon  the  chara£ler 
that  he  now  holds  as  a  licentiate,  under  the  ad- 
•miiffion  of  the  College  of  Phyficians  in  the  year 
1789  ;  whether  that  advances  his  claim,  or  whe- 
ther, on  the  contrary,  it  is  not  an  abfolute  eftopel 
to  his  claim,  even  if  it  could  have  exifted  in  his 
ordinary  capacity  of  a  fubjeft  of  this  realm  *. 

Perhaps 

examined  the  charter  and  aft  of  Parliament,  and  the  other 
evidence  which  convinced  him  that  he  had  a  legal  right  to  be 
examined  for  the  fellowfliip. 

*  The  licentiates,  founding  their  claim  entirely  upon  the 

charter 
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"  Perhaps  if  we,  who  advife  the  college,  had 
been  difpofed,  we  fliould  have  fhewn  no  caufe  at 
all  againft  this  rule ;  we  might  have  faid,  that  the 
aft  of  Parliarrlent  which  confirms  the  charter  of 
the  College  of  Phyficians,  is  a  private  aft ;  that 
they  have  not  difclofed  at  all  the  conftitution  of 
this  corporation  by  their  affidavit ;  that  the  char- 
ter was  not  therefore  before  the  court,  and  there 
is  no  foundation  in  confequence  for  your  Lord- 
fliip  to  iflTue  the  mandamus  prayed;  but  we 
thought  it  more  for  the  intereft  of  the  college, 
and  more  for  their  honour,  more  efpecially  as  the 
nature  of  their  inftitution  is  perfeftly  well  known 
to  the  court,  becaufe  it  is  already  upon  the  re- 
cords of  the  court,  in  confequence  of  former 
proceedings  here  ;  we  thought  it  was  better  for 
them  to  file  the  affidavits,  which  they  have  filed, 
upon  which  we  conceive  that  they  muft  clearly 
be  difcharged  from  this  rule. 

"  We  have  fet  forth  ift  our  affidavit  as  much  of 
this  charter  as  is  neceflary  for  the  confideration  of 
the  court.    Your  Lordffiip  will  find  a  Copy  of 

charter,  and  aft  of  Parliament  confirming  it,  only  ftate  the 
licence  as  an  evidence  of  their  fitnefs  to  be  examined,  at  a 
period  fubfequent  to  its  being  obtained,  for  admiflion  into  an 
inftitution  where  learning,  fkill,  and  probity,  are  the  only  legal 
requifites;  which  requifites  the  licence  attefls  they  pofTcired 
when  it  was  granted. 

the 
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the  wliole  of  it,  if  neceflary,  in  the  fifth  volume 
of  Sir  James  Burrow's  Reports,  page  2745, 
which  compared  with  the  charter,  left  with  us, 
appears  to  be  correal.  The  part  neceffary  for 
your  Lordfliip's  confideration  will  be,  firft  the 
original  aft  of  hicorporation  j  it  is  in  thefe 
words :  "  Meraoratis  docloribus  Johanni  Cham- 

ber,  Thoma?  Linacre,  Fernando  de  Viftoria, 

medicis  noftris,  Nicholai  Halfewell,  Johanni 
"  Francifco,  et  Roberto  Yaxley  medicis,  con- 

ceflimus  quod  ipfi  omnefque  homines  ejufdem 
"  facultatis."  Your  Lordfliip  will  attend  to  thefe 
words :  "  De  et  in  civitate  preedifta  fmt  in  re  et 

nomine  unum  corpus  et  communitas  perpetua 

five  collegium  perpetuum." 

"  Your  Lordfliip  fees  that  thefe  fix  perfons  are 
incorporated,  and  it  fays,  that  they  "  omnefque 
*'  homines  ejufdem  facultatis  j"  and  then,  when 
it  comes  to  give  them  the  power  of  making 
ordinances  and  bye-laws,  the  fame  words  are 
again  introduced:  "  Et  quod  prsediftus  praifidens 
"  collegium  five  communitas  et  eorum  fucceffores 
"  congregationes  licitas  et  honefl;as  de  feipfis  ac 
"  ftatuta  et  ordinationes  pro  falubri  gubernatione 
"  fupervifu  et  corre6lione  coUegii  feu  commu- 
"  nitatis  pra^diSze  et  omnium  hominum  •  ean- 
"  dem  facultatem  in  ditta  civitate." 


Now 
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"  Now  I  would  not  have  recoiirfe  to  any  argu- 
ment where  things  have  been  eftabliflied  in 
judgment,  where  a  conftru6tion  has  already  been 
put  upon  this  charter  by  the  folemn  judgment 
of  this  court  j  I  fliall  certainly  not  think  that  that 
judgment  is  likely  to  be  at  all  altered  by  any 
thing  your  Lordfliip  will  hear  to-day  at  the  bar, 
nor  to  be  advanced  by  any  argument  of  mine 
in  fupport  of  it,  and  therefore  I  will  refer  your 
Lordfliip  to  Sir  James  Burrow,  for  the  conftruc- 
tion  which  the  court  put  upon  this  moft  material 
part  of  the  charter,  which  your  Lordfliip  will 
find  to  be  this :  That  when  it  incorporated  thofe 
fix  perfons,  et  omnes  homines  ejufdem  facultatis, 
it  did  not  incorporate  every  man  who  was  a 
pra6tifer  of  phyfic ;  but  on  the  contrary  it  was 
plain,  from  the  fubfequent  part  of  the  charter, 
that  there  were  to  be  perfons  whom  the  college 
fhould  admit  to  the  prattice  of  phyfic  who  were 
not  members  of  the  corporation. 

"  In  the  fourth  volume  of  Sir  James  Burrow, 
page  2196,  Lord  Mansfield  fays,  "  It  appears 
*'  from  the  charter  and  the  aft  of  parliament, 
"  that  the  charter  had  an  idea  of  perfons  who 
"  might  pra£tife  phyfic  in  London,  and  yet  not 

be  fellows  of  the  college.  The  prefident  was 
*'  to  overlook  not  only  the  college,  but  alfo 
*'  omnes  Jiomines  ejufdem  facultatis },  fo  when  the 

"  college 
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'     college  or  corporation  were  to  make  bye- 
"  laws,  thefe  bye-laws  were  to  relate  not  only  to 
'  *f  the  fellows,  but  to  all  others  praftifing  phyfic 
"  within  London,  or  feven  miles  of  it.  The 
"  reflraint  from   prattifing  phyfic  is  thus  ex- 
■     prelTed :  *  Nifi  ad  hoc  admiflus  fit,  by  letters 
"  teftimonial  under  their  common  feal.'  Now 
***  what  does  this   '  ad  hoc'  mean? — It  mull 
* "  mean,  '  ad  exercendum  facultatem  medicinze 
' "  admiflus  fit,'  and  this  is  agreeable  to  the  words 
ufed  in  3  Henry  VIII,  cap.  11,  concerning 
'  "  admiffions  by  the  Bifliop  of  London,  and  Dean 
"     of  St.  Pauls.    The  fupervifal  of  the  cenfors  is 
' "  exprefi'ed  to  include  not  only  the  phyficians 
'  "  of  London,  but  omnes  etiam  qui  per  feptem 
milliaria  in  circuitu  ejufdem  medicinam  exer- 
cent.    The  fame  obfervation  holds  as  to  pun- 
ilTiments.    This  mufl  regard  thofe  who  had  a 
' "  right  to  pra6tife  in  London,  and  within  feven 
'  "  miles  of  it,  and  were  not  fellows  of  the  college. 

Thefe  obfervations  convince  me  that  the  char- 
"**  ter  had  an  idea,  *  that  fome  perfons  might 
praftife  by  licenfe  under  their  feal,  who  were 
not  fellows  of  the  college 

"  Your 

*  This  opinion,  as  it  was  qualified  by  tliat  great  judge,  un- 
'ioubtedly  cannot  be  contefted.  But  becaufe  Lord  Mansfield 
admitted  the  reafonablenefs  of  granting  licences  to  partial  prac- 
fjfers,  and  venders  of  empirical  medicines,  is  it  to  be  inferred, 

that 
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"  Your  Lordfliip  knows,  that  in  the  cafe  of 
Do6lor  Afkew,  and  Doftor  Fothergill,  it  was 
contended  that  there  was  no  fuch  thing  as  a 
licentiate,  as  difconne^ted  with  the  fellowfliip 
of  the  college,  but  that  the  moment  a  man 
became  a  licentiate,  in  confequence  of  letters 
teflimonial,  and  the  diploma  given  by  the  College 
of  Phyficians,  that  he  was  at  once  a  fellow  of  the 
college  *,  that  the  charter  meant  to  incorporate 
all  the  phyficians  who  have  the  regular  degree  of 
doctors,  and  therefore  that  the  moment  the 
College  of  Phyficians  had  called  this  gentleman 
to  be  a  licentate,  he  had  a  right  at  once  not  to  be 
admitted,  but  to  be  confidered  as  a  fellow  of  the 
College  of  Phyficians ;  that  your  Lordfhip  fees  is 
over-ruled,  fo  that  there  are  two  clafles;  there  are 
the  licentiates,  and  there  are  the  fellows  of  the 
college. 

"  I  fiiall  not  argue  before  the  court  concerning 
the  right  of  the  college  to  make  bye-laws,  not 

only 

that  he  meant  alfo,  that  phyficians  who  had  received  the  beft 
educations,  and  who  would  do  honour  the  college,  or  any  other  ' 
fociety,  by  their  (kill  and  learning,  were  not  entitled  to  incor- 
poration ?  The  reverfe  is  manifeft. 

*  It  was  from  perfifting  in  this  erroneous  ground  of  claitn, 
during  the  time  that  Lord  Mansfield  prefided  in  the  Court  of 
King's  Bench,  that  the  licentiates,  in  all  probability,  are  not  now 
fellows. 
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(Only  becaufe  it  is  incident  to  every  corporation, 
I  but  becaufe  in  the  cafe  of  this  corporation  it  is 
icxprefsly  laid  down  by  this  court,  in  page  2196, 
i  in  the  fourth  volume  of  Burrow : — "  In  Do£tor 
Letch's  cafe,  the  reafons  for  his  rejeftion  being 
**'^'  called  for,  the  anfwer  was,  *  that  they  judged 
him  to  be  unfit/  and  as  the  legiflature  have 
vefted  the  judgment  in  the  comitia  majora, 

*  **'  and  there  was  no  pretence-,  or  ground  to  pre- 

*  tend,  that  they  had  a£led  corruptly,  arbitrarily, 
or  capricioully,  that  anfwer  was  efteemed  a 

'  fufficient  one.  And  they  have  powf;r,  not  only 
' "  by  their  charter,  but  by  the  law  of  the  land,  to 
' "  make  fit  and  reafonable  bye-laws."  There  is 
r another  judgment  of  the  court  which  indeed  I 
:  might  have  affumed  to  be  the  law,  independantly 
I  of  that  judgment. 

"  My  Lord  Mansfield  then  goes  6n  to  ftate 
^What  T  have  already  mentioned  to  the  cburt,  with 
T regard  to  there  being  a  diftina  order  of  licen- 
ttiates  from  the  fellows  of  the  college.  It  is  alfo 
ilaid  down  by  the  court,  that  "  the  judgment 

and  direaion  of  determining  upon  this  ikill, 
' "  ability,  and  fuflRciency,  to  exercife  and  prac- 

*  "  tife  this  profeffion,  is  trufted  to  the  College 

of  Phyficians;  and  this  court  will  not  take 
"  from  them  nor  interrupt  them  in  the  due 

"  and 
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and  proper  exercife  of  it that  is  in  page 
2188* 

"  It  is  very  much  relied  upon  in  publications 
connefted  with  this  controverfy  f,  that  Lord 
Mansfield  fays  in  the  page  following,  2,189,  "  If 
"  they  fliould  refufe  to  examine  the  candidate  at 
"  all,  the  court  would  oblige  them  to  do  it." 
If  they  refufe  to  examine  the  candidate  who  has 
that  criterion  of  fitnefs,  which  they  by  their  bye- 
law  had  made  a  proper  criterion  J,  and  they  were 
then  to  refufe  an  examination,  no  doubt  the  court 
would  compel  them  to  it.  But  the  queftion  is 
whether  the  court  would  put  this  conftruftion 
upon  the  charter  of  the  College  of  Phyficians, 
that  they  muft  examine  every  man  who  offers 
himfelf  to  examination,  whatever  may  have  been 
his  rank  in  fociety,  whatever  may  have  been  his 
mode  of  education,  whatever  may  be  the  pro- 
bability of  his  being  a  man  fit  to  undergo  that 

*  This  pofition  is  indifputable ;  but  is  it  to  be  inferred  from 
thence,  that  they  have  alfo  a  right  of  confining  the  education 
of  thofe,  who  might  claim  the  public  honours  of  the  medical 
profeflion  in  the  metropolis  of  Great  Britain,  to  the  moft  in- 
confiderable  medical  fchoolsin  Europe? 

f  Alluding  to  the  able  work  of  Dr.  Ferris,  in  vindication  of 
the  rights  of  the  licentiates. 

X  Lord  Mansfield  repeatedly  aflerted,  that  /kill,  learning,  and 
charafter,  were  the  only  requilite  criteria  of  fitnefs. 

examination 
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examination  with  efFe6t,  whatever  might  be  the 
.confequence  to  the  intereft  of  learning,  and  the 
L  advantage  of  the  fcience  of  medicine,  that  fuch 
J  a  perfon  (hould  be  a  member  of  the  College 
( of  Phyficians  ?  It  is  to  be  contended  to-day,  that  a 
•perfon  has  that  right,  for  I  will  fliew  that  they 
i  can  contend  nothing  ftiort  of  that  propofition. 

"  Do  they  mean  to  fay  that  the  college  may  not 
;  make  bye-laws  refpefling,  for  inftance,  the  times 
^  when  they  will  examine  ?  May  they  not  make 
!  bye-laws  with  regard,  generally,  to  the  fort  of 
)  perfons  that  they  will  examine,  in  confidering 
'  who  is  fit  to  be  examined,  which  it  is  admitted, 
i  by  my  Lord  Mansfield,  belongs  to  them  ?  Have 
fthey  not  a  right  to  lay  down  certain  criteria  of 
ffitnefs,  independently  of,  and  precedent  to  the 
'  particular  examination  of  the  individual  ?  Is  it 
I  meant  to  be  faid,  that  a  perfon  who  may  have 
:  acquired  learning,  and  we  all  know  that  there 
:  are  perfons  who  acquire  learning,  and  great  learn- 
i  ing  too,  without  having  gone  through  any  vifible 
t  courfe  of  education  ?  Is  it  to  be  contended,  that 
I  the  college,  the  moment  they  admit  a  fitnefs  for 
I  the  practice  of  phyfic,  has  given  a  perfon  a  right 
I  to  the  higher  ftation  of  coming  vi'ithin  the  college 
■to  judge  of  the  qualifications  of  others,  which  it 
was  admitted  by  the  Court  of  King's  Bench,  is  a 
idiftinft  clafs  by  the  charter  ?  Is  it  to  be  contended, 

that 


that  the  college  are  bound  to  fit  and,  take  the 
examination  of  every  perfon,  po  {natter  whether 
he  has  had  any  vifible  education  or  not,  no  matter 
from  his  rank  in  life,  whether,  if  he  ha,d  Jearning, 
it  is  fitting  to  admit  him  to  that  fituation,  or  are 
they  not  allowed  to  lay  down  fome  general  criteria 
of  fitnefs*?  I  apprehend  there  can  be  but  one 
anfwer  given  to  that  queftion.  They  can ;  and 
the  Court  of  King's  Bench  has  faid  fo. 

".Then  the  queftion  before  the  court  is  now 
reduced  to  this  :  if  they  have  a  right,  as  from  th? 
nature  of  their  inftitution  they  muft  have,  to  make 
general  bye-laws  to  prevent  the  admifljon  to  ex- 
amination, and  to  the  order  of  candidates  of  perfons 
by  no  means  fit  to  become  members  of  their  body, 
is  the  bye-law,  which  in  this  inftance  they  have 
made,  confiftent  with  their  charter  ?  That  is  the 
queftion.  Whether  this  be  a  reafpnable  exercife 
cf  their  difcretion,  whether  this  bye-law  be  reafon- 
able  and  be  confiftent,  of  courfe,  as  being  reafon- 
able  with  the  letter  of  the  charterj  with  the  a£t  of 
parliament  confirming  it,  with  the  fpirit  of  th9 

inftitution, 

*  The  licentiates  do  not  contend  that  the  college  is  bound  to 
examine  every  man  who  offers  himfelf.  They  only  infift  that 
fhe  college  is  bound  to  examine  every  pliyfician  of  good  c|u- 
rafler,  whofe  education  affords  a  reafonable  prefumption  that 
he  can  give  fuch  tefls  of  learning  and  fkill  as  the  charter  re- 
quires, and  fuch  as  have  been  thought  fufficient  from  the  origin 
of  the  inftitution. 
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inflitutlon,  and  with  all  the  authorities  upon  the 
fubjea? 

*'  I  underftand  that  it  is  to  be  ftrongly  prefled 
upon  the  court,  that  here  is  anabfolute  unqualified 
excluTion  of  peEfons,  who  may  be  poffeflTed  of  the 
higheft  order  of  qualifications :  that  it  is  an  ex- 
clufion  of  perfons,  who  not  only  may  be  pofleffed 
of  great  talents,  but  who  have  received  educations 
in  public  feminaries  of  learning,  where  there  are, 
perhaps,  excellent  means  of  advancing  in  this 
and  in  every  other  fcience ;.  that  there  is  an  ab- 
folute  exclufion  of  all  thofe  perfons,  unlefs  they 
have  ftudied  and  taken  their  degrees  in  one  of 
the  two  Englifli  univerfities. 

"  Now  that  will  be  found  not  to  be  fo,  for 
though  there  is  indeed  this  bye-law,  which  is 
ftated  in  Sir  George  Baker's  affidavit,  and  which 
I  muft  fupport,  and  which  I  am  bound  to  {hew  is 
reafonable;  and  therefore  this  gentleman  could 
not,  confiftently  with  that  bye-law,  have  the  ex- 
amination which  he  prays  a  mandamus  to  have. 
Yetjfubfequently  to  the  time  when  Dr.Fothergill's 
cafe  was  before  the  court,  there  was  a  revifion  of 
the  ftatutes  of  this  learned  body,  who  took  the 
very  beft  and  the  moft  eminent  advice  which  tliis 
kingdom  could  furnifli  them ;  fome  of  thefe  per- 

Jons 
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fotts  I  fliall  certainly  not  name  to  day  *  j  but  I 
can  ftate,  that  they  confulted  my  Lord  Camden, 
Mr.  Yorke,  Mr.  Dunnuig,  and  they,  under  the 
aufpices  of  thofe  honourable  and  learned  perfons, 
under  the  perfefil  knowledge  of  Lord  Mansfield  f , 
who  knew  thofe  ftatutes  as  well  as  I  do  at  pre- 
fent,  who  have  read  them  from  my  brief ;  they 
made  two  bye-laws." 

Lord  Kenyon.    "  In  what  year." 

Mr.  Erjkme.  "  In  the  year  1767 — in  which 
there  is  a  power  given  for  any  fellow  at  the  or-; 
dinary  comitia  majora,  after  Michaelmas,  to  pro- 
pofe  a  licentiate  of  feven  years  (landing,  who  is 
thirty-fix  years  of  age,  for  examination,  who,  if 
approved  of  by  the  majority  of  the  fellows  then 
prefent,  is  to  be  examined  at  the  three  next 
comitias,  and  then,  if  approved,  to  be  admitted  a 
candidate,  though  he  has  not  ftudied  at  either  of 
the  Englilh  univerfities. 

"  Your 

*  This  could  only  allude  to  feme  judge  then  on  the  bench. 

f  The  author  of  thefe  notes  can  aflert,  from  undoubted  au- 
thority, that  Lord  Mansfield  repeatedly  declared  that  the  two 
bye-laws  made  under  the  aufpices  of  the  honourable  perfons 
named  and  alluded  to,  were  by  no  means  adequate  to  his  ideas 
when  he  faid  the  bye-laws  required  regulation,  and  recom- 
mended to  the  college  to  take  good  advice.  See  Burrow's 
Reports,  Vol.  IV.  p.  2199. 
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"  Your  Lordflilp  will  obferve,  that  Dr.  Stanger 
could  not  have  this  mandamus  under  this  bye-law, 
and  therefore  I  admit,  I  muft  fupport  the  bye-law 
-Sir  George  Baker  fets  forth  in  his  affidavit,  be- 
.  caufe  no  perfon,  except  he  be  of  one  univerfity  or 
tthe  other,  can  poffibly  be  examined,  but  upon 
tthe  propofition  of  one  of  the  fellows,  that  he 
:  fhould  be  examined.^  and  upon  the  propofition  of 
one  of  the  fellows,  if  he  be  a  licentiate  of  feven 
'.years  {landing,  and  thirty-fix  years  of  age,  though 
r.he  has  not  that  qualification,  which  is  required  in 
the  bye-law  Jet  forth  in  Sir  George  Baker^s  affi- 
:  davit,  yet  this  door  is ^  open  to  him.    And  can  it 
be  fuppofed,  or  will  any  gentleman  Hand  up  and 
;fay,  it  is  confiftent  with  probability,  that  a  man  of 
eminent  learning  and  high  qualifications,  who, 
notwithftanding  he  has  not  had  that  fpecies  of 
education  which  I  will  fliew  from  the  time  of  the 
charter  to  this  day,  has  been  conllantly  adopted ; 
yet,  if  he  be  a  perfon  who  has  undoubtedly  qua- 
lifications for  it,  is  it  to  be  fuppofed  that  there  is 
)t  one  fellow  of  the  whole  college  who  would 
T'propofe  fuch  a  perfon  *  ?  Some  of  the  moft  learned 
jand  eminent  men  of  Great  Britain  have  been, 
punder  fimilar  circumrtances,  as  I  will  fliew  your 

Lordfliip, 

*  Admit  there  be,  what  would  it  avail  the  perfon  propofed 
fifthe  college  will  not  proceed  to  a  ballot,  which  they  have  re- 
fufed  to  do  in  the  cafes  of  Dr.  Sims  and  Dr.  Wells  ? 

o 
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Lordihip,  adopted  and  approved  of  by  the  col- 
lege.' 

*'  In  the  bye-law,  which  I  have  juft  flated,  any 
one  fellow  may  propofe  the  examination  of  an 
individual,  though  fucli  individual  could  not,  ac- 
cording to  the  ordinary  bye-laws  of  the  college, 
be  admitted  to  examination ;  but  to  leave  the 
door  open,  and  to  prevent  the  obfervations  that 
were  made  in  the  cafe  of  Dr.  Fothergill,  and 
under  the  aufpices  of  the  moft  learned  men  of  the 
profeihon,  this  bye-law  was  made  j  therefore,  I 
think,  I  have  gone  the  length  of  Ihewing,  that  the 
prefent  bye-laws  can  be  attended  with  no  poffible 
inconvenience.  The  court  will  recolleft,  that  at 
this  time,  and  for  many  years  paft,  the  chara£ter 
of  a  phyfician  has  been  different  in  England  from 
that  of  any  other  nation  under  heaven.  Your. 
Lordfliip  perfeftly  well  knows,  that  in  moft  other 
countries,  the  .pradlice  of  phyfic  is  in  a  very  low 
ftate  to  what  it  is  in  this  country  j  every  man 
knows,  that  for  centuries  paft,  the  phyficians  of 
this  country  have  not  only  been  eminently  ufeful 
to  mankind  by  the  adminiftration  of  that  fcience, 
which  is  fo  material  for  human  life  and  exiftence, 
but  that  they  have  been  the  moft  eminently 
learned  perfons  that  have  conferred  dignity  upon 
fociety,  vaftly  beyond  the  bounds  of  their  own 
particular  profelhon3  and  that  has  principally 

arifon 
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nrifen  from  the  care  the  college  has  taken  iii 
raming  their  bye-laws  *  from  the  beginning  of 
heir  inftitution,  and  your  Lordfhips  will  find, 
.hat,  though  thofe  ancient  bye-laws  were  re- 
loealed  in  1765,  that  a  new  body  of  bye-laws 
^vere  made." 

•  Lord  Kenyan.  "  They  were  made,  I  believe,  in 
•767'' 

Mr.  Erjkine.  "  They  were  begun  in  1765 — 
/-ord  Mansfield  is  made  to  fay  in  the  report,  that 
rven  the  great  Boerhaave  might  have  been  ex- 
!  luded  from  being  a  fellow  of  the  college  j  on 
ihat  account,  that  bye-law  which  Dr.  Stanger 
jjppofed  to  be  now  a  part  of  the  bye-laws,  is  no 
):)nger  a  bye-law  of  the  college,  that  has  properly 
ceen  expunged,  in  order  to  fatisfy  every  thing 
ihat  fell  from  the  court  upon  that  occafion  f,  and 

particularly 

'  *  The  moft  diftinguiflied  phyficians  that  have  confenred  dig- 
ty  upon  their  profeffion  and  their  country,  have  been  ftigma- 

ifed,  and  either  totally  excluded  the  college  by  their  bye-laws, 
'  obliged  to  purchafe  additional  degrees  before  admiffion,  or 

iduced  to  accept  as  a  boon,  what  no  merits,  without  a  degree 

10m  Oxford  or  Canibridge,  could  entitle  them  to. 

i  f  When  Lord  Mansfield  obferved  that  the  bye-laws  were  fo 
arrow,  as  not  even  to  admit  a  Boerhaave,  he  alluded  to  the 
r;catnefs  of  the  phyfician,  not  to  the  adventitious  circumftance 
bis  birth.    The  annulling  that  bye-law  whiQh  exprefsly 

excluded 

O  2 
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particularly  becaufe  fome  of  the  original  members 
of  the  college  were  foreigners.  Linacre  was  a 
foreigner,  but  though  he  might  have  fallen  within 
that  branch  of  the  bye-laws  which  was  repealed, 
yet  he  was  a  member  of  the  univerfity  j  and  Eraf- 
mus,  when  fpeaking  of  the  barbarous  latinity  of 
England  in  tliofe  days,  exprefsly  by  name  excepts 
Linacre,  who  was  the  friend  of  Erafmus ;  there 
is  a  lefturer  in  phyfic  at  Merton  College,  founded 
by  Linacre,  and,  I  believe,  a  fimilar  inftitution  in 
Cambridge  alfo. 

"  "What  I  will  next  fliew  to  your  Lordfhip,i 
and  I  fliall  not  delay  the  court  long,  is  this :  that 
thofe  bye-laws  which  were  made  in  i765,whicll 
were  afterwards  relaxed  a  little  in  the  manner  1 
have  ftated,  fubfequently  to  that  period,  and  fub»' 
fequently  to  all  the  decifions  of  the  court  in  th 
cafe  of  Dr.  Fothergill,  that  thefe  are  built  uponf 
the  rrioft  ancient  ftatutes  and  bye-laws  of  the  col- 
lege ;  and  furely,  if  there  be  nothing  upon  the. 
face  of  this  charter,  or  that  can  be  collefted  from 
the  conftru£lion  that  ought  to  be  given  to  it,  or 
from  the  ftatute  with  which  it  fliould  be  con- 
ftrued ;  if  there  is  nothing  in  thefe  bye-lavrs 
themfelves  repugnant  to  the  letter  of  the  charter, 
I  have  a  right  to  fay,  the  court  always  looks  with 

excluded  foreigners,  whilft  tliey  rctniiied  others  which  excluded 
both  foreigriers  and  natives,  unlefs  graduates  of  Oxford  and 
Cambridge,  was  a  mere  fubtcrfugc. 

orcat 
o 
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:  great  refpe£l  to  a  venerable  and  ancient  ufage  *. 
i  How  can  a  court  look  with  more  fatisfadion  in 
,  giving  judgment  upon  the  meaning  and  con- 
■  ftru£tion  of  any  inftitution,  than  by  feeing  how 
'  their  predecelTors  have  confidered  it,  and  how  it 
has  been  adopted  and  confidered  by  all  the  nation, 
from  its  firft  inftitution  to  this  very  time? 

"  I  find  a  ftatute  of  the  college  fo  long  ago  as 
the  year  1606,  which,  after  a  preamble,  ftating, 
that  obfcure  perfons  had  palTed  over  to  foreign 
univerfides,  where  they  arrived  quicker  at  their 
degrees  than  more  learned  perfons  at  home,  it 
proceeds  to  ena£t,  that  they  muft  have  been  feven 
years  Mafters  of  Arts,  either  in  our  univerfities,  or 
partly  in  our  univerfity,  and  partly  in  foreign 
univerfities ;  and  here  your  Lordfliip  fees  that  this 
learned  body  at  this  time  conceived,  that  under 
their  bye-lawsj  they  had  a  right  to  adopt  and  to 
dire£t  a  fpecific  mode  of  education,  and  that 
unlefs  that  fpecific  mode  of  education  had  been 
followed,  there  fhould  be  no  examination  at  all, 
no  admiflion  to  the  order  of  candidates ;  and  all 
the  bye-laws  of  the  college  exclude  from  the  ex- 
amination, and  from  the  order  of  candidates,  per- 
fons 

*  The  afTumption  of  the  graduates  of  Oxford  and  Cam- 
bridge has  neither  ancient  nor  uninterrupted  ufage  to 
fanftion  it,  for  except  when  additional  degrees  could  be 
cheaply  purchafed  at  thefe  univerfities,  it  was  never  fubmit- 
ted  to. 
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fons  who  do  not  ftand  in  the  fituation  that  is 
pointed  out  by  the  different  bye-laws  made  by 
the  college*. 

"  In  1637,  ^  fimilar.  propofition  made 

by  the  prefident." 

Lord  Kenyon.  "  Are  thefe  bye-laws  divided 
into  chapters  and  fe£lions  ?" 

Mr.  Erjkine.  "  Yes,  in  a  book  of  annals — this 
is  in  the  month  of  April,  1637.  Mr,  Roberts,  the 
folicitor  for  the  college,  fwears  all  thefe  annals 
that  I  am  now  fpeaking  of  were  repealed.  In^ 
the  year  1765  a  new  body  of  bye-laws  was  made, 
and  then  that  body  of  bye-laws,  fo  made  in  1765, 
was  relaxed  again,  and  they  now  ftand  upon  the 
footing  of  Sir  George  Baker's  affidavit^  with  the 
two  difpenfations  which  I  mentioned  before; 
they  muft  have  gone  through  all  their  exercifes 
and  difpenfations  in  the  univerfity,  without  grace, 
by  this  bye-law  in  the  year  1637  f.  And  in  the' 

year 

*  It  has  never  been  denied  that  the  college  might  require  tefts  • 
of  fufBcient  education ;  but  contended  only  that  thefe  tefts  ougl^t , 
to  be  admitted  from  every  refpeftable  fcbool  of  phyfic,  either 
at  home  or  abroad,  where  there  are  adequate  opportunities  of 
medical  improvement. 

f  Six  years  after  the  aflerted  enaftment  of  this  bye-law,  Sir  ^ 
John  Micklethwaite  was  admitted  a  fellow  of  the  college,  with- 
out having  previoufly  ftudied,  or  having  been  even  incorporated 
into  either  of  the  EngHfti  univerfitics. 
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vyear  1674,  we  find  a  letter,  which,  I  think,  will 
the  material  for  the  attention  of  the  court,  it  is 
:  direfted  to  the  college  of  phyficians,  from  Charles 
I II.    I  do  not  mean  to  contend,  that  the  king  can, 
i  in  camera,  or  with  the  affiftance  of  any  council, 
e except  the  council  I  am  now  addreffing,  the  king 
Shaving  undoubtedly  delegated  all  his  authority 
tto  the  judges,  I  do  not  mean  to  contend,  that 
!  the  king  can  by  his  letter,  prefcribe  to  the  college 
■  of  phyficians  any  thing  contrary  to  their  charter, 
1  but  if  there  be  nothing  inconfiftent  with  their 
I  charter,  when  direfted  by  the  king  as  a  public 
i  inftrument ;  to  be  entered  upon  the  regifters  of 
t  the  college,  and  accordingly  entered  and  ac- 
i  quiefced  under  j  as  a  command  coming  from  the 
1  king  in  this  public  manner,  certainly  it  deferves 
*>  the  attention  and  confideration  of  the  court.  The 
! letter  dated  the  12th  of  February,  1674,  to  the 
prefident  and  fellows  of  the  royal  college  of  phy- 
ficians, direfting  them,  "  not  to  admit  any  perfon 
"  whatever  as  a  fellow  of  the  college,  that  has 
"  not  had  his  education  in  either  of  the  univerfi- 
"  ties  of  Oxford  or  Cambridge,  haying  been  by 
'  "  them  afterwards  examined  and  approved  of 
according  to  their  ftatutes        And  then  it  is 
ftated,  that  this  was  acquiefced  under,  and  enter- 
ed 

*  "  Or  that  is  not  incorporated  and  licenced  there,  having 
"  firft  taken  the  oaths  of  allegiance  and  fiipremacy  this  part 
of  the  letter,  which  points  out  that  its  objcrt  was  to  keep  out' 

papifts 
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ed  upon  the  rcgiftcrs  according  to  the  king's 
command. 

"  If  your  Lordfliip  confiders  how  many  perfons 
have  an  intereft  in  contending  for  what  Dr.  Stan- 
ger  is  to  day  contending ;  when  your  Lordfliip 
recollects  that  fome  of  the  grcatefl:  men  that 
England  ever  bred,  or  that  England  ever  faw  in 
medicine,  have  been  under  the  fame  circumftances 
as  Dr.  Stanger ;  when  it  is  known,  tliat  before 
the  year  1765,  when  perfons  did  not  Hand  qua- 
lified under  this  letter  of  the  king,  and  under  thefe 
fubfequent  bye-laws,  which  go  on  exaClly  in  the 
fame  ftrain  up  to  1765,  it  was,  of  courfe,  for  the 
college  to  recommend  to  the  univerfities  to  give 
a  mandate,  and  then  they  pafTed  a  fort  of  dif- 
penfation  to  admit  thofe  perfons :  Sloane,  Mead, 
Pringle,  Akenfide,  were  fo  admitted ;  and  it  is  to 
be  known  alfo,  that  the  great  Sydenham,  whofe 
works  undoubtedly  are  of  the  higheft  authority 
in  phyfic,  was  only  a  licentiate,  not  having,  I  take 
for  granted,  had  the  opportunity  of  being  within  < 
the  rules  of  the  college,  he  never  was  a  fellow  of 
the  college  *, 

"  The 

papifls  and  difaffefted  perfons,  proves  alfo,  that  education  in 
the  Englifli  univerfities  was  not  required.  Befides,  fuch  a  re-' 
quifition  would  have  been  illegal. 

*  This  is  an  argument  againft  the  claims  of  the  licentiates, 
deduced  from  the  exccfs  of  injuftice  they  have  hitherto  fuffered. 

Becaufe 
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"  The  cafe  then  I  lay  before  the  court  is  this — 
I  have  ftated  the  words  of  the  incorporation — I 
have  ftated  the  judgment  of  the  court  concerning 
the  true  conftru6tion  of  that  charter  of  incorpora- 
tion— that  the  licentiates  are  feparate  from  the 
fellows — that  the  fellows  are  to  fuperintend  and 
[fto  regulate  all  praftifmg  phyficians — and  that  it 
'was  intended  that  there  fhould  be  pra6ljfing  phy- 
ficians, who  were  not.  of  courfe,  to  be  incorporated 
into  the  fellowfnip  of  the  college.  I  have  fhewn, 
mot  merely  that  it  was  incident  to  the  corporation 
rto  make  bye-laws,  for  that  the  law  of  the  land 
lentitles  me  to  aflume,  but  I  have  fhewn  that  that 
conflru6tion  was  put  upon  the  charter  in  the  cafe? 
hhat  were  before  the  court  forne  years  ago, 

"  I  have  fliewn  your  Lordfliip  alfo,  that  this 
;:an  be  no  difadvantage  to  the  public — none  of 
fchefe  bye-laws  apply  to  licentiates — none  of  thefe 
iDye-laws  are  in  the  way  of  a  man's  praftifing  in 
iiis  profeffion — none  of  thefe  bye-laws  fliut  up 
•Tom  the  exercife  of  a  calling  which  is  undoubt- 
tjdly  extremely  material  to  the  public,  any  man 
vho  has  ability  to  praftife  it ;  becaufe,  whatever 

may 

fJecaufe  the  brighteft  ornaments  of  their  order  and  of  their  pro- 
•eflion  have  been  deprived  of  their  due  honours  and  juft  rights, 

/ithout  redrefs,  are  their  fucceffors  for  ever  tamely  to  fubmit  to 

ie  fame  hardfliips  ? 
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may  be  the  education  of  a  perfon,  if  he  is  fit  to 
undergo  that  fpecies  of  examination  which  has 
been  adopted  by  the  college  in  the  cafe  of  licen- 
tiates, he  may  be  a  praftifer  in  London,  though 
he  has  never  feen  either  of  the  univerfities  ;  and  I 
will  only  afk  my  friends,  by-and-by,  to  explain  to 
your  Lordfliips  how  it  is  confiftent,  with  reafon 
or  common  fenfe,  to  fay  that  the  public  can  ^ 
fuffer,  or  this  learned  profeffion  be  affefted  in  its 
dignity  or  advantages,  if  no  perfon  fliould  have  an 
opportunity  to  force  himfelf  into  their  college, 
unlefs  he  comes  within  the  fcope  of  their  bye- 
laws,  fanftioned  from  all  antiquity,  and  comes 
within  the  fenfe  of  thefe  bye-laws,  although  no 
door  is  fhut  againft  them  at  all ;  but  that  any  one 
fellow  of  the  college  may,  notwithftanding  that 
ftatute,  propofe  them  for  examination,  et  czetera. 
It  is  not  eafy  to  conceive,  that  a  man  can  be 
entitled  to  fo  much  favour,  becaufe  of  his  eminent 
qualifications,  as  that  he  can  fuperfede  all  the 
rules  and  provifions  of  the  country,  and  yet  fliall 
not  be  able  to  find  one  perfon  within  the  walls 
of  a  college,  confifting  of  near  a  hundred  mem- 
bers*, to  propofe  him,  although  fuch  a  man 
would  add  dignity  and  luftre  to  the  college. 

"  It 

*  The  rcfident  members  are  about  one-fourth  of  this  num*. 
ber,  and  very  few  of  thefe  could  be  prevailed  upon  even  tdj^Bt' 
propofe  a  licentiate. 
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It  is  true,  that  nature  no  wand  then  does  put 
forth  fuch  things  as  we  have  ftated,  in  fome  of 
the  publications  of  this  country,  men  whofe 
minds,  I  admit,  require  no  culture,  except  fuch 
ias  their  own  energies  are  capable  of  conducting; 
[[  admit  that  there  are  perfons  who  were  never 
iaught  at  the  .fchools,  that  can  teach  the  fchools 
j^what  they  never  knew,  and  extend  the  bounds 
i:of  fcience  and  knowledge.     If  Newton  had 
never  feen  Trinity  College,  and  had  only  had  a 
common  mathematical  education,  I  have  little 
; doubt  that  he  would  equally  have  difcovered 
rthe  laws  of  gravitation.    I  know  alfo,  that  an 
acquaintance  with  the  languages  of  the  ancient 
wvorld,  and  a  critical  knowledge^  of  books  that 
iiave  been  compofed  by  the  moft  eminent  per- 
sons in  the  ancient  world,  have  been  moft  juftly 
;ftimated  by  all  mankind  as  the  foundation  of 
.afte,  and  fcience,  and  poetry,  yet  Shakefpeare, 
i.vho  never  knew  them,  has  foared  out  of  fight  of 
-ill  the  reft; 

"  To  bring  it  nearer  our  own  time,  John 
Hunter,  with  the  education  of  a  common  mecha- 
nic, yet  by  his  refearches  into  the  univerfal  eco- 
aomy  of  animal  nature,  not  only  extended  the 
opunds  of  anatomy  and  of  forgery,  but  he  drew 
pp  the  curtain  to  the  contemplation  of  the  ftu- 
oendous  works  of  God.    It  may  be  fa  id  I  am 

ufing 
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ufmg  arguments  againft  myfelf;  not  at  all ;  the 
inftitutions  of  mankind  are  made  for  the  com- 
mon occurrences  of  the  world,  and  not  for  thofe 
phenomena.  Will  any  man  £ay  that,  generally 
fpeaking,  the  fciences  do  not  throw  light  upon 
one  another?  Will  any  man  fay  that  a  very 
learned  education,  an  acquaintance  with  the  lan- 
guages of  antiquity,  an  acquaintance  with  all  the 
branches  of  philofophy  and  human  learning,  do 
not  only  enable  a  man  more  particularly  to  be 
Ikilful  in  this  fcicnce,  which  is  fo  connedled  with 
all  nature,  that  it  does  not  give  him  that  port 
and  dignity  in  the  world,  which  adds  luftre  to  a 
profelTion  that  always  has  conferred  honour  upon 
Englilli  fociety*, 

"  But  it  may  be  faid,  what  of  all  this!  is  learn 
ing  no  where  to  be  acquired  but  in  the  two 
univerfities  of  England?  why  then  do  the  gentle- 
men mean  to  admit  that  the  college  have  a  right 
to  infift  upon  a  univerfity  education?  If  they 
admit  that  they  have  a  right  to  make  bye-law° 
with  an  antecedent  criterion  of  fitnefs ;  then 
the  queftion  comes  to  where  I  mean  to  confine 

it; 

*  The  licentiates  are  fully  fenfible  of  the  neceffity  of  » 
learned  education,  and  of  the  importance  of  the  dead  lan- 
guages, and  of  the  fciences  which  may  throw  light  on  their 
profelTion;  and  they  infift,  that  they  have  cultivated  them, 
with  as  much  ardour  and  fuccefs  as  the  fellows  of  the  college, 
pr  any  body  of  men  in  the  profeflion. 
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it:  if  they  have  not  a  right,  they  muft  be  obliged 
to  examine  every  man,  and  a  hackney-coachman, 
who  may  buy  a  degree  for  five  pounds  at  Edin- 
burgh, I  mean  at  Aberdeen  j  if  a  man  has  a 
diploma  of  do6lor  of  phyfic,  whether  from  Edin- 
burgh, Saint  Andrews,  or  Aberdeen,  where  it  is 
admitted  they  are  fold  cheap,  that  man  may 
immediately  fay,  I  infift  upon  being  examined, 
or  I  will  have  a  mandamus,  and  the  whole  time 
of  the  college  of  phyficians  is  to  be  fpent  in 
examining  every  man  who  choofes  to  force  him- 
felf  upon  them  for  examination*. 

"  But  it  will  be  faid,  no  doubt,  may  not  the 
fciences  be  equally  well  taught  in  other  univer- 
fities?  Is  there  a  better  fchool  for  phyfic  any 
where  than  at  Edinburgh?  Perhaps  not 5  to 
which  I  anfwer,  that  nobody  prevents  the  uni- 
verfity  of  Edinburgh  from  fending  into  this 
country,  and  they  are  not  very  chary — there  are 
a  fufficient  number  of  us  come  undoubtedly  in 
all  arts,  fciences,  and  profeflions,  that  the  public 
may  receive  every  benefit  from  our  northern 

learning, 

*  The  licentiates,  as  lias  been  repeatedly  ftated,  do  not 
contend  this.  But  is  there  no  medium  betwixt  admitting  men 
with  degrees,  purchafed  without  previous  ftudy  and  examina- 
tion, or  with  degrees  obtained  from  two  univcrfities  alone, 
where  they  cannot  learn  their  profeflion  ? 
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learning,  the  door  of  phyfic  is  not  Jfhut  againfl 
any  gentleman  j  let  him  come  from  Aberdeen  or 
Glafgow,  he  may  prafitife  phyfic.  Would  he  be 
greater  than  Sydenham,  who  was  only  a  licen- 
tiate? Is  a  man  deprived  of  any  one  advantage 
becaufe  he  is  not  a  member  of  this  particular 
college*? 

*'  If  your  Lordfhip  by  your  judgment  (which  I 
am  perfuaded  you  will  not  do)  fhould  repeal  the 
privileges,  which  the  law  of  this  country  has 
fuffered  the  univerfities  to  maintain  for  ages  paft, 
as  they  regard  this  profeiTion ;  why  fliould  you 
refpeft  them  as  they  regard  the  other  learned 
profeffions?  Why  fliould  you  refpeft  them  as  to 
the  church?  Why  fhould  you  refpeft  them  as  to 
the  law?   and  they  are  refpc£ted  in  bothf. 

Before 

*  Is  it  fufficient  that  the  door  of  praAIce  is  not  ftiut,  if  the 
road  to  emolument  and  preferment  be  obftrufted  ?  The  Scotch 
univerfities  have  the  privilege  of  conferring  degrees,  which, 
when  conferred  after  adequate  refidence  and  tefts  of  compe- 
tency, ought,  by  the  Aft  of  Union,  to  entitle  their  graduates  to 
the  advantages  eftabliflicd  by  the  legiflature,  for  the  benefit  of  ,• 
the  profeflion,  in  the  united  kingdoms. 

f  Thefe  privileges  in  the  diurch  and  law  are  founded  on 
grounds  totally  inapplicable  to  phyficians..  Englifli  divinity,  ' 
and  Englifli  law,  are  peculiar  to  the  country,  and  are  not  taught 
in  foreign  univerfities.  Befides,  thefe  privileges  only  advance, 
but  do  not  give  an  exclufive  right  of  promotion  to  the  highcft 
dignities  either  in  the  church  or  the  law. 
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Before  we  pafs  cenfure  upon  the  univerfities,  and 
.hold  them  lightly,  we  ought  to  look  at  the 
original  inftitutions  of  the  univerfities;  it  may 
;be  true,  that  in  academies  and  other  feminaries, 
■equal  learning  may  be  acquired  as  in  them;  but 
tif  there  had  not  been  thefe  endowments  for 
learned  men  at  the  revival  of  letters  in  Europe, 
rvvill  any  man  fay,  that  letters  would  have  ar- 
rived at  that  ftate  which  they  are  now,  in  this 
;  country? 

"  Another  thing  which  deferves  great  atten- 
tion, is,  that  they  are  not  only  the  feminaries  where 
dearning  is  acquired,  but  where  the  muniments 
of  it  are  preferved;  and  if  your  Lordfhip  fhould 
•epeal  all  thefe  privileges,  I  would  aik  this.  Who 
will  ftudy  there?  Your  Lordfliip  knows,  that  from 
he  change  in  the  value  of  money,  and  of  pro- 
'perty,  and  looking  at  the  fmall  endowments 
■which  were  made  for  the  more  fimple  ages;  and 
when  we  confider  what  a  univerfity  life  is,  not- 
withftanding  the  little  diflipations  that  may  ren- 
lier  it  more  pleafurable  than  formerly,  who  will 
Hive  that  fort  of  life,  if  there  is  to  be  no  privilege 
conferred  by  the  degree  he  is  to  get?  There  is 
nobody  will  do  it;  and  then  perhaps,  in  another 
lage,  we  may  look  at  thefe  univerfities  on^as 
venerable  ruins;  or  perhaps,  according  to  the 
ideas  of  modern  times,  we  may  fee  them  filled 

with 
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with  looms  for  manufa£lurers,  or  ftables  for 
horfes  *. 

"  You  will  have  a  mandamus  moved  for  next 
term  to  the  Birtiop  of  London,  to  admit  a  man 
of  good  morals,  and  who  is  acquainted  with 
divinity,  to  ordination.  Your  Lordfliips  may  pre- 
pare yourfelves  for  fuch  mandamufes.  I  know 
perfons  of  eminent  learning,  of  excellent  accom- 
plifliments,  of  great  humanity,  of  exemplary  ^ 
benevolence  of  life,  whom  that  moft  eminent 
prelate,  eminent  for  learnmg,  and  every  virtue, 
I  fpeak  of  the  Biftiop  of  London,  has  refufed, 
becaufe  of  a  general  rule  that  he  and  others 
have  laid  down,  not  to  admit  to  ordination  per- 
fons who  have  not  been  educated  at  one  or  other 
of  the  univerfities ;  for  the  purpofe  of  keeping  up 
thofe  infti  tut  ions,  and  giving  them  dignity  and 
effeft;  well  knowing,  that  men  would  not  fhut 
themfelves  up  in  thofe  places,  unlefs  certain  pri- 
vileges were  conferred  on  thofe  that  do  fo. 

"  Is  it  not  fo  alfo  in  the  law,  your  Lordfliips  will 
have  applications  from  Lincoln's  Inn,  from  per- 
fons 

*  Refpeft  for  old  eftablilhments  is  very  natural;  but  it 
would  become  a  blind  and  bigotted  partiality,  if  it  led  men 
to  facrifice,  to  it,  better  opportunities  of  improvement  in  any 
profeffion.  In  one  fo  material  to  the  health  and  lives  of  the 
community  as  phyfic,  it  would  be  criminal  to  be  influenced  by 
fuch  a  motive. 
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fons  who  have  not  been  admitted  till  after  five 
years3  I  do  not  know  that  I  may  not  be  difbarred, 

•  for  I  was  called  to  the  bar,  after  three  years,  not 
having  as  my  friend,  humoroufly  amufing  me 

•  yefterday,  obferved,  not  having  undoubtedly  ftu- 
<  died  at  the  univerfity  of  Cambridge*,  but  going 

there,  as  I  had  a  right  to  do,  to  exercife  a^-privi- 

lege,  which  my  particular  fituation  in  this  coun-  ' 
'  try  by  the  law  of  the  land  entitled  me  to ;  I 
;  had  an  honorary  degree,  and  had  a  right  to 
I  demand  my  admiffion  to  the  bar,  and  I  do  not 

know  whether  I  may  not  be  difbarred,  unlefs  I 
:  Ihould  be  put  in  the  fortunate  fituation  which  your 

Lordfliip  obferved  to-day,  in  another  cafe,  that  the 
Iftatute  of  limitation  may  have  run  upon  me. 

"  Will  any  man  fay  that  thcfe  things  are  at- 
ttended  with  any  inconvenience  to  the  public? 
'  They  are  not  at  all,  for  in  the  firft  place,  if  the 
I  gentleman  who  propofes  himfelf  to  examina- 
tion, has  ftudied  at  either  of  the  Englifli  univer- 
fities,  then  this  does  not  apply;  if  he  has  not 

ftudied 

*  Would  it  be  reafonable  that  Mr.  Er/lcine  fliould  be  inter- 
]i<aed  the  higheft  fituations  in  the  law,  for  which  his  fplendid 
alents  fo  eminently  qualify  him,  or  that  the  country  fliould  be 
debarred  the  advantage  of  his  powers  in  thofe  fituations,  becaufe 
ie  has  not  ftudied  at  Oxford  or  Cambridge  ?  Would  it  be  a 
atisfadory  reafon  for  his  exclufion,  that  he  had  the  full  privi- 
iCge  of  pradifuig  at  the  bar  ? 

P 
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ftudied  at  either  of  the  univerfities,  and  can  find 
one  fellow  in  the  college,  who  knows  any  thing 
of  him,  and  thinks  him  a  fit  perfon  to  be  pro- 
pofed,  then  this  bye-law  does  not  ftand  in  his 
way — The  Prefident  himfelf,  every  alternate  year, 
has  a  right  of  offering  a  candidate  for  the  recep- 
tion of  the  college. 

"  Not  to  trouble  the  court  with  any  further 
obfervations,  I  conceive  that  really  this  applica- 
tion is  feeking  to  innovate.  I  have  no  doubt, 
that  this  gentleman.  Dr.  Stanger,  is  a  learned 
man,  and  the  whole  matter  feems  to  have  been 
conduced  with  candour  and  liberality j  there  is 
no  charge  made  againft  the  college;  it  is  not 
whifpered  that  they  have  afted  from  caprice,  or 
that  there  is  any  thing  which  can  entitle  them 
to  fay,  that  they  have  not  afted  bona  fide;  fo 
that  it  is  reduced  to  this  queftion,  whether  this 
bye-law,  fet  forth  in  Sir  George  Baker's  afiida- 
vit,  couliled  as  it  is  with  the  other  two  difjienfing  bye- 
laws'^  pafled  at  the  fame  time,  is  not  confiftent 
with  the  letter  and  fpirit  of  th6  charter? 

Mr.  Gibhs.  "  I  am  to  trouble  your  Lordfliips  on 
the  fame  fide  with  Mr.  Erlkine,  in  oppofition  to 

this 

*  For  the  inefficiency  and  hardfliips,  as  well  as  the  with- 
holding of  thefe  bye-laws,  fee  p.  131,  and  the  following  pages 
of  this  Work, 


I 
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hisTule  which  Doctor  Stanger  has  obtained  from 
ihe  court,  calling  upon  the  college  of  phyficians 

o  (hew  caufe,  why  he  fhould  not  be  admitted  to 
be  examined  to  be  received  into  the  rank  of 
candidate,  and  afterwards  made  a  fellow  of  the 
college.  It  is  an  application  that  is  certainly 
perfectly  new  in  its  form,  and  the  queftion  there- 
fore is — 

Lord  KenyoH.  "  Is  the  form  of  this  rule  adapted 
t-to  any  particular  ftatute  of  the  college?" 

Mr.  Gibbs.  "  I  do  not  know,  I  do  not  perceive 
;  any  that  is  fet  out." 

Lord  Kenyan.  "  Upon  what  ground  do  you  alk 
tfor  this  particular  thing?" 

Mr.  Law.  "  Prior  to  any  of  the  ftatutes  ftated 
t  to  your  Lordfhip,  there  did  exift  an  arrangement 
i  in  the  college,  which  we  do  not  obje6l  to,  fuch  as 
I  divided  them  into  licentiates." 

Lord  Kenyan.  "  You  defire  a  fpecific  thing  to 
be  done,  you  muft  fliew  your  right  to  that  fpecific 

1  thing — I  want  to  know  whether  from  the  charter 
or  fome  bye-law,  which  you  admit  to  be  a  legal 

t  bye-law,  this  fpecific  preparatory  ftep  is  to  be 
taken?" 


Mr. 
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Mr.  Chamhre.  "  Yes,  the  affidavit  ftates  that, 
'  The  deponent  was  informed,  and  believes,  that 
'  the  commonalty  of  the  faid  college  or  corpora- 

*  tion,  confifts  of  thofe  who  are  actually  called 

*  and  admitted  as  fellows  of  the  faid  college,  and 
'  that  by  fome  or  one  of  the  bye-laws  or  ftatutes 

*  made  by  the  faid  college,  it  is  required  that  no 
'  one,  except  certain  defcriptions  of  perfons 

*  (which  defcriptions  do  not  apply  to  this  depo- 

*  nent)  fliall  be  admitted  to  the  order  of  fellows 

*  of  the  faid  college,  who  hath  not  been  of  the 

*  order  or  clafs  of  candidates  of  the  faid  college 

*  for  one  whole  year,  and  that  previoufly  to  ad- 

*  miflion  into  the  faid  order  or  clafs  of  candidates, 

*  thofe,  who  require  to  be  fo  admitted,  fliall  be 

*  examined  at  three  different  meetings  of  the  co- 

*  mitia  minora,  or  the  comitia  majora  of  the  faid 
'  college,  which  examinations  this  deponent  be- 

*  Heves  are  of  the  fame,  or  nearly  of  the  fame  nature, 
*,with  thofe  to  which  this  deponent  hath  already 
'  fubmitted,'  the  rule  applies  to  this  ftatement." 

Lord  Kenyan.  "  Does  the  affidavit  of  Sir 
George  Baker  {late,  that  there  does  exift  fuch  a 
bye-law?" 

Mr.  Chambre.   "  It  is  not  denied." 

Mr.  Gihbs.  "  Sir  George  Baker  fays  nothing, 
about  that  bye-law.    I  was  Hating  to  your  Lord- 

fliij), 
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fliip,  that  this  is  an  application,  to  the  court,  to 
grant  a  mandamus' to  the  college  of  phyficians,  to 
.  udmit  Dr.  Stanger  to  be  examined,  in  order  that 
:  he  may  be  afterwards  admitted  into  the  order  of 
i  candidates  J  and  having  been  admitted  into  the 
1  order  of  candidates,  that  he  may  be  afterwards 
;  admitted,  if  found  fit,  into  the  order  of  fellows  of 
the  college,  for  that  muft  be  the  ultimate  obje£t 
of  this  mandamus:  if  the  ultimate  object  of  it  is 
•  not  to  put  Dr.  Stanger  in  pofTeffion  of  the  place 
of  a  fellow  of  the  college,  there  can  be  no 
.ground  whatever  for  this  application. 

"  Now  it  certainly  is  an  application  perfe£tly 
;new  in  its  form,  and  I  believe  perfectly  new  in 
lits  principle;  and,  in  order  to  fee  upon  what 
ground  it  is  built,  we  muft  look  upon  the  affida- 
vits which  have  been  made  by  Dr.  Stanger,  and 
thofe  which  have  been  made  in  anfwer  to  them, 
but  particularly  at  Dr.  Stanger's.    Dr.  Stanger, 
iftates  to  your  Lordfhip,  that  in  1783,  he  took  his 
(doctor's  degree  at  Edinburgh  (I  underftand  that 
;a  previous  probation  of  three  years  is  required  at 
lEdinburgh,  but  none  is  required  at  Aberdeen); 
tthat  in  1789,  having  gone  through  three  exami- 
mations  at  the  comitia  minora,  he  received  a 
llicence  to  praflife;  then,  he  ftates,  that  he  is  a 
profcdor  of  phyfic  in  Grefliam  College,  that  he  is 
[phyfician  to  the  Foundling  Hofpital,  and  that  he 

has 
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has  applied  to  be  admitted  one  of  the  fellows  of 
the  college,  and  has  been  refufed.  And  he  ftates, 
that  he  believes  he  has  been  refufed  on  account 
of  a  bye-law,  the  words  of  which  are  thefe, 

*  (Nemo  in  candidatorum  ordinem  admittatur, 

*  nili  qui  in  omnia  Britannorum  jura  natus  fit)  et 

*  nifi  qui  in  Academia  vel  Oxonienfi  vel  Canta- 

*  brigienli  medicine  dofilor  creatus  fuerit  idque 
'  poftquam  omnia  in  ftatutis  utriufvis  academia; 

*  pra^fcripta  compleverit  fine  difpenfatione  vel 

*  gratia  infolita,'  The  firfl:  claufe,  being  repealed, 
is  no  part  of  the  bye-law — '  this  order  or  bye- 

*  law,  if  any  fuch  exifts,  this  deponent  humbly 
'  conceives  is  againft  law,  and  contrary  to  the 

*  intention  of  the  charter  and  the  afts  of  parlia- 
'  ment.' 

"  Your  Lordfliip  will  perceive  immediately 
when  I  ftate,  that  this  is  the  whole  fubftance  of 
Dr.  Stanger's  bye-law,  that  his  zeal  to  fhew  that 
this  bye-law  was  unlawful,  blinds  his  eyes  to  ano- 
ther very  necelTary  ftep  for  him  to  take,  namely, 
to  fliew  that  fuppofing  no  fuch  |Dye-]aw  exifted, 
he  had  a  ris:ht  to  be  admitted  a  fellow  of  the  col- 
lege.  The  objeftion  made  in  this  cafe  is  to  the, 
legality  of  this  bye-law;  for  will  any  man  tell  me 
that  Dr.  Stanger,  by  iliewing  that  this  bye-law  is 
illegal,  fuppofing  it  to  be  fo,  which  I  by  no 
means  admit,  for  I  contend  it  is  perfectly  legal; 

will 
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will  any  man  contend,  that  by  fliewing  this  bye- 
law  to  be  illegal,  urilefs  he  fliews  that  he  had  a 
right  to  be  admitted  if  the  bye-law  had  never 
pafled,  that  he  can  entitle  himfelf  to  this  man- 
damus ? 

"  Dr.  Stanger's  argument  is  this,  here  exifts 
^  fociety  of  men — here  is  a  bye-law  which  ex- 
cludes certain  perfons  from  being  admitted  into 
this  fociety,  this  bye-law  is  illegal;  I  am  among 
the  number  excluded,  and  therefore  have  a  right 
to  be  admitted.  I  cannot  put  the  argument 
more  ftrongly,  than  that  Dr.  Stanger  in  his  affi- 
davit Ihews  no  title  to  be  admitted  into  this 
fociety,  if  the  bye-law  did  not  exift:  it  is  true,  he 
fhews  that  he  is  excluded  by  the  bye-law,  and  his 
argument  is,  becayfe  I  am  excluded  by  the  bye- 
law,  therefore  l  am  entitled  to  be  admitted." 

Mr.  Jtijiice  Lawrence.  "  Does  not  the  affidavit 
ftate  the  conftitution  of  the  cpllege  j  is  there  no- 
thing of  that  fort?" 

Mr.  Gibbs.  "  Not  one  fyllable,  and  therefore 
I  wifh  to  know,  to  what  I  am  to  addrefs  my-f 
felf." 

Mr.  Chambre.  "  I  conceive  it  is  not  neceflary 
jn  this  ftage  of  the  bufmefs;  the        of  parlia- 
ment 
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ment  and  the  charter  are  in  the  printed  fta- 
tutes." 

Mr,  Jujlice  Lawrence.  "  The  act  turns  out  to 
be  a  private  atl,  of  that  this  court  cannot  take 
notice." 

Mr.  Chambre.  "  In  the  cafe  of  Dr.  Fotherglll, 
the  firft  mandamus  which  iflued  was  quafhed, 
becaufe  the  court  thought  that  it  ought  to  have 
been  ftated  in  the  writ;  another  writ  was  ap- 
phed  for  upon  affidavit,  an  office  copy  of  which 
affidavit  I  have  in  my  hand,  juft  as  general  as 
the  former,  not  ftating  one  word  of  the  llatute; 
and  if  ever  that  objeftion  was  to  be  taken,  furely 
that  was  the  time  to  make  that  objeftion.  Why 
are  the  affidavits  to  be  fluffed  with  that  which 
the  court  cannot  be  ignorant  of,  with  a  charter 
which  has  been  dated  in  fo  many  cafes?" 

Lord  Kenyo)i.  "  We  cannot  take  notice  of  a 
private  a6l  of  parliament." 

Mr.  Chambre.  "  Certainly  not,  when  it  comes 
into  a  regular  judicial  form ;  when  your  Lordlhip 
comes  to  confider  of  the  writ,  you  expe6l  that 
legal  information,  but  in  applications  made  in 
the  way  in  which  we  are  now  applying  to  the 
court,  your  Lordfhip  takes  notice  of  many  things 

which 
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hich  are  not  legal  evidence.  How  is  parole  evi- 
nce, evidence  of  the  contents  of  a  charter,  and 
t,  in  fuch  applications,  is  not  that  ftated  every 
iay?" 

Lord  Kenyotu  "  You  ahvays  ftate  that  there 
a  charter  fo  and  fo." 

Mr.  Chambre.  "  We  refer  generally  to  the 
barter  and  aft  of  parliament." 

Lord  Kenyon.  "  But  have  you  here  referred 
?nerally  to  thefe  ?" 

Mr.  Chambre.  "  Yes — but  if  there  is  any 
lefeft  in  our  affidavit,  it  is  fupplied  by  the  affi- 
lavits  on  the  part  of  the  defendants,  which  have 
)een  opened  and  ftated;  for  their  affidavits  do 
rate  the  charter  and  a£t  of  parliament." 

Mr.  Erjkine.    "  No — they  do  not." 

Mr.  Chambre.    «  They  ftate  fufficient." 

Mr.  Chrijlian.    "  They  have  ftated  the  material 
)art  of  the  charter  in  their  affidavit,  and  then 
hey  follow  that,  and  fay,  that  this  was  confirmed 
y  the  a6l  of  parliament." 

Mr, 
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Mr.  D ampler.  "  It  Hates  the  incorporation 
and  power  of  making  bye-laws,  and  that  there 
was  an  aft  of  parliament  confirming  that." 

Mr.  Chambre.  "  In  the  affidavit  upon  which 
the  rule  was  obtained,  the  reference  is  quite 
general.  In  Dr.  Fothergill's  cafe  there  was 
merely  a  general  reference  to  the  aft,  without 
ftating  one  word  of  the  contents  of  the  aft  or  of 
the  charter,  and  this  too  after  the  writ  had  beetf 
quaibed,  for  the  very  objeftion  that  the  writ  did 
hot  contain  a  ftatement  of  the  charter,  or  of  the. 
aft  of  parliament." 

Mr.  Jiijlice  Lawrence.  "  Is  it  not  always  ufual 
when  a  perfon  applies  for  a  mandamus  to  an 
office,  to  ftate  his  title  to  that  office?" 

Mr.  Law.    "  We  contend,  that  the  exclufion 
contained  in  that  bye-law  is  not  a  legal  one.  We 
fubmit,  that  enough  of  the  charter  and  aft,  which  ; 
is  ftated  generally  to  be  confirmatory  of  the  char- 
ter, is  Hated." 

Lord  Kenyon.  "  Does  the  affidavit  fay  what  the 
body  confifts  of,  whether  of  prefident,  fellows,  and 
fo  forth  ?" 


Mr. 
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Mr.  Law.  "  No — It  ftates  the  grant — that  it 
Iran  ted  to  fix  perfons  by-name,  et  omnes, homines, 
of  the  fame  faculty,  that  they  fhould  be  in  fa6t 
ind  in  name  one  body,  and  perpetual  commonalty, 
)r  perpetual  college  of  phyficians." 

Mr.  Jujlice  Lawrence.  "  How  does  it  appear 
from  thence,  that  there  is  fuch  an  order  as  an 
order  of  candidates,  and  that  Dr.  Stanger  is  en- 
titled to  be  examined  and  admitted  into  that 
order." 

Mr.  Law.  "  It  is  ftated,  that  there  exifts  fuch 
an  order  as  candidates ;  which  may  be,  and  we 
do  not  deny  it  to  be  areafonable  regulation,  that 
perfons  fhall  be  fo  many  years  in  a  probationary 
ftate  before  they  fliall  be  admitted  as  fellows." 

Mr.  Chambre.    "  The  order  of  candidates  does 
lot  confift  with  the  charter,  but  with  the  bye-law. 
We  have  ftated,  that  it  does  exift,  and  that  we 
•re  willing  to  comply  with  the  order  of  the  bye- 
aw." 

Lord  Kenyan.  "  Surely  you  ought  to  have 
lated  the  conftituent  part  of  the  corporation  into 
vhich  you  applied  to  be  admitted  ;  you  always 
late  in  quo  warrantos,  the  number  of  burgeffes, 
md  fo  on.  There  is  an  obfervation  made  on  your 

behalf, 
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behalf,  if  the  cafe  had  not  been  decided  as  it  was, 
in  Sir  James  Burrow,  if  all  the  perfons  pra£\ifing 
phyfic  had  been  incorporated.  In  my  Lord  Manf- 
iield's  and  Mr.  Juftice  Yates's  opinion,  that  argu- 
ment could  not  be  fupported,  the  others  doubted  : 
then  what  kind  of  corporation  is  difclofed  to  the 
court  r" 

Mr.  Law.  "  V\'e  difclofe  all  the  words  of  the 
grant  vvliich  conftitute  the  corporation." 

Lord  Kenyan.  "  You  difclofe  it  from  Sir  James. 
Burrow's  report." 

Mr.  Law.  "  No — from  the  words  of  the| 
charter."  jj 

Mr.  Chijlian.  "  They  ftate  in  their  affidavit, 
that  the  charter  by  Henry  the  VIIL  granted  to 
the  fix  firft  perfons,  and  to  all  men  of  the  fame 
faculty  in  London,  to  be  a  body  corporate ;  it  is 
under  that,  that  we  make  this  application  to  the 
court.  Their  affidavit  goes  on  and  ftates,  that 
there  is  a  prefident,  &c.  for  the  government  of^ 
the  faid  college ;  then  it  goes  on  to  (late — that 
all  this  was  confirmed  by  an  act  of  parliament; 
and  the  very  firft  bye-law  that  they  ftate  in  their 
affidavit,  ftates  the  three  clafles  of  fellows,  candi- 
dates, and  licentiates." 

Lord 
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Lord  Kenyoju    "  The  bye-law  could  not  make 
corporation." 

Mr.  Erjline.  "  I  exprefsly  ftated  to  the  court, 
that  thefe  ancient  bye-laws,  which  are  only  ftated 
l)y  way  of  evidence  of  ufage,  are  all  repealed." 

Mr.  Law.    "  There  is  another  in  1765,  which 
s  re-enaSted,  and  takes  notice  of  the  order  of 
andidates." 

Lord  Kenyan.   "  We  muft  know  precifely  what 
naterials  there  are  before  the  court  to  fliew  the 
mftitution  of  this  body,  and  the  grounds  upon 
hich  you  afk  to  be  iadmitted  into  fome  fituation 
1  the  body." 

Mr.  Law.    "  It  is  laid  before  the  court  on 
oth  fides,  the  court  look  into  it  without  confider- 
ng  whether  it  comes  from  one  fide  or  the  other ; 
ve  have  laid  the  whole  that  we  could  lay  before 
he  court.   The  words  of  the  grant,  which  I  fliall 
lot  trouble  your  Lordfliip  by  repeating — the  grant 
o  the  fix  fellows  incorporated  by  name,  and  all 
iien  of  the  fame  faculty  refiding  in  London,  \vho 
vere  an  inchoate  corporate  body,  entitled  to  be 
dmitted,  thefc  are  the  perfons  upon  whom  the 
jrporate  right  is  conferred  ;  and  nothing  ma- 
rial  to  the  incorporation  is  dated  in  the  charter. 

We 
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We  have  nothing  to  do  with  the  order  of  ele£ls— 
we  have  nothing  to  do  with  the  cenfors,  but  only 
with  the  capacity  of  perfons  to  be  elected  to 
become  members  of  that  corporation,  and  we 
advert  to  the  order  of  candidates  which  fubfifts 
by  bye-laws.  The  original  bye-laws  for  conftitut- 
ing  that  order  are,  I  fuppofe,  loft,  but  other  bye- 
laws  fince  made,  refer  to  that  as  an  exifting  order 
in  the  community,  and  we  pray  to  be  admitted 
into  that  order,  recognizing  the  propriety  and 
fitnefs  of  that  order,  &c. — all  that  is  before  the 
court,  and  I  conceive,  therefore,  enough  is  before 
the  court." 

Lord  Kenyan.    "  I  do  not  want  it  to  be  argued 
on  your  fide ;  but  to  fee  what  the  materials  are  ' 
upon  which  you  ground  your  application." 

Mr.  Law.  "  I  fo  underftood  your  Lordfliip —  . 
and  what  I  have  ftated  is  before  the  court." 

Mr.  Gil^^s.  "  Then  thofe  parts  of  the  charter 
that  are  ftated  in  our  affidavits  are  before  the  ' 
court;  it  being  likewife  before  the  court  that 
there  are  certain  bye-laws  pointing  out  that  none 
but  a  certain  defcription  of  perfons  fliall  be 
admitted  as  candidates,  and  that  thofe  perfons 
when  admitted,  fliall  be  examined  at  the  comitia 
minora — I  am  juft  hinting  how  many  difficulties 

lie 
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e  in  the  way  of  the  gentlemen  who  are  to  argue 
p.  the  other  lide  from  their  defe£live  informa- 
on ;  but  it  being  the  belt  they  have,  we  cannot 
\'pe£l  any  other — but  from  the  prefent  ftate  of 
aformation  that  is  before  the  court,  it  does  not 
ippear  to  be  any  part  of  the  original  conltitution 
hat  thefe  examinations  fliould  be  had,  by  this 
)r  that  particular  body  of  men — it  is  no  part  of 
he  original  conftitution,  that  thefe  examinations 
hould  be  had  at  this  comitia  minora*,  which  are 

not 

*  This  is  an  error  of  Mr.  Gibbs,  of  which  the  counfel  for 
le  licentiates  appear  not  to  have  been  fufficiently  aware.  The 
rder  of  cenfors,  of  whom,  together  with  the  prefident,  the 
omitia  minora  confift,  are  conftitutecl  by  the  charter,  and  the 
ower  of  examining  phyficians  refiding  within  the  college  jurif- 
iftion,  is  peculiarly  vefted  in  them.  The  charter,  after  ftating 
lat  no  one  (hall  praftife  without  letters  teftimonial under  the  col- 
;ge  feal,  adds  :  Preterea  volumus  Sc  concedimus  quod  per  pre- 
dentem  &  collegium,  prediftas  communitatis  pro  tempore  exif- 
entes  &  eorum  fucceflbres  in  perpetuum  quatuor  fingulis  annis 
er  ipfos  eligantur  qui  habeant  fupervifum  & fcrutinium  correftio- 
em  Zc  gubernationem  omnium    Jii:giiloriim  diHev  civitatis  mtdico- 
'.im,  medicinam  in  eadem  civitate,  ac  alionim  medicorum  forin- 
ecorum  quorumcnnque  facultatem  illam  medicinas  aliquo  modo 
l  equentantium  &  utentium  infra  eandem  civitatem  &  fuburbia 
jufdem  five  intra  feptem  milliaria  in  circuitu  ejufdem  civitatis. 
t  is  confirmed  (at  leaft  by  obvious  implication)  by  the  aft 
f  parliament  confirming  the  charter,  that  the  cenfors  alone 
/ere  to  examine  the  candidates  within  the  immediate  jurifdic- 
on  of  the  college;  for  the  ftatute  enafts,  that  piiyficians,  re- 
ding without  that  jurifdidtion,  were  to  be  examined  by  the 
■refident  and  three  of  the  elefts,  and  that  the  ele£ls  themfelves 
ere  to  be  examined,  for  their  offices,  by  the  cenfors. 
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not  the  greater  affemblies  of  the  fociety,  but 
which  are  a  delegation — here  is  a  bye-law  made, 
ftating,  that  none  fliall  be  received  into  the  order 
of  candidates,  but  thofe  who  are  do61ors  of  the 
univerfities  of  Oxford  or  Cambridge:  we  hold 
out  a  certain  mode  of  examination  to  thofe  who 
are  doflors  of  the  univerfities  of  Oxford  or  Cam- 
bridge. Why  that  is  a  part  of  tht  fame  fyftem 
of  bye-laws,  and  if  they  difpute  one  part  of  this 
bye-law,  which  fays  what  perfons  {hall  be  ad- 
mitted into  the  order  of  candidates,  they  fhall 
not  ftand  to  the  other  parts  of  the  bye-laws, 
which  direct,  that  the  examination  of  thofe  per- 
fons, who  are  pointed  out  by  their  former  bye- 
law,  fliall  be  at  a  comitia  minora. 

"  Doftor  Stanger  comes  here  and  -ftates  upon  his 
affidavit,  that  he  tendered  himfelf  at  the  comitia 
minora  to  be  a  candidate,  to  be  examined  for  this, 
office.    What  right  had  he  to  tender  himfelf  to 
be  examined  by  this  comitia  minora?  Becaufe  he' 
fell  within  thofe  bye-laws?  Becaufe  he  was  one 
of  that  defcription  of  perfons,  who  by  the  bye- 
laws  may  be  examined  at  the  comitia  minora? 
But  if  he  meant  to  derive  his  right  from  a  higher 
fountain — if  he  meant  to  reft  upon  the  original 
inftitution  of  this  fociety,  he  fliould  then  have 
applied,  not  under  thofe  bye-laws,  but  to  that  ■ 
power  which  exifted  originally  under  the  charter,v 

namely, 
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namely,  the  great  aflfembly  of  the  phyficiatis,  the 
body  at  large ;  and  not  to  this  body,  which  de- 
rives its  authority  only  from  that  greater  body, 
to  which  none  have  a  right  to  apply  for  exami- 
nation but  thofe  who  come  under  the  defcrip-. 
tion  of  that  bye-law,  which  conftitutes  the  fecond 
fet  of  people;  I  throw  this  out  as  an  objeftioii, 
that  rather  arofe  out  of  what  yOur  Lordfhip  fug- 
gefted  juft  now,  than  what  I  had  preconcerted  in 
my  own  mind  to  ftate  to  the  court;  but  it  feemS 
to  me  to  be  a  ftumbling  block  that  it  is  utterly 
impolTible  to  get  over. 

"  To  return  to  the  manner  in  which  I  was 
irguing  this  before — we  looked  into  the  afRda- 

vks~" 

Lord  Kenyon.  "  At  prefent  I  feel  a  weight  in 
hat  obje61ion,  which  I  am  not  able  to  relievef 
ny  own  mind  from,  I  confefs.  The  examinatibtt 
n  general,  under  the  charter  (fuppofing  this  to  be 
n  examination)  is  to  be  by  the  body  at  large*; 
he  body  at  large  have  made  a  bye-law,  in  which 

they 

I  *  The  body  at  large  are  diverted  of  the  power  of  examining, 
ff  the  appointment  of  ccnfors,  whom  the  college  are  obliged  to 
eft  annually,  and  in  whom  that  power  is  legally,  and  with 
fpeil  to  phyficians  refiding  in  London,  and  withih  feven 
lies  of  it,  excliifiyely  vefted. 

Q 
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th'ey  think  it  fufficient  to  remit  the  examination 
to  the  comitia  minora,,  provided  the  parties  that 
come  there  come  with  other  qualifications — that 
they  had  received  degrees  from  either  of  the  two 
univerfities;  then  they  commit  the  examination 
to  the  comitia  minora.  Now  Dr.  Stanger  has 
applied  to  that  feleft  body,  who  are  entrufted  to 
examine  under  certain  circumftances;  he  not 
being  in  the  circumftances  in  which  the  power 
of  delegation  is  committed  to  that  comitia  mi- 
nora, what  ground  does  he  lay  before  the  court, 
to  fay  that  he  has  been  refufed,  fo  as  to  entitle 
him  to  come  here  to  apply  for  a  mandamus? 

"  Suppofing  they  had  faid  by  their  bye-law, 
that  a  body  compofed  of  doftors  from  Cam- 
bridge, fliould  examine  thofe  from  Oxford,  and 
vice  verfa,  in  order  that  there  might  be  no  par- 
tiality; why  if  a  party  came  here  to  complain 
that  he  had  not  been  properly  admitted,  that  his 
pretenfions  had  not  been  heard,  he  ought  to  fhevv 
that  he  had  applied  to  the  body  fo  conftituted; 
this  gentleman  has  not  fliewn  that." 

Mr.  Law.  "  Upon  this  part  of  the  cafe  it 
feems  to  me,  that  Dr.  Stanger  having  made  the 
previous  application  that  he  did,  to  Sir  George 
Baker,  the  prefident,  to  know  what  bye-laws  are 
in  force,  for  there  is  no  promulgation  of  them, 

to 
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to  which  he  could  conveniently  have  accefs ; 
being  refufed  all  information  upon  that  fubje6t, 
and  adverting  to  fome  bye-laws,  and  a  perfon  by 
admitting  the  validity  of  fome  bye-laws,  by  no 
means  admits  the  validity  of  all  other  bye-laws 
the  corporation  may  make  relative  to  the  fame 
or  a  fimilar  fubjeft ;  he  applies  to  the  prefident 
to  know  what  bye-laws  there  are  upon  the  fub- 
je61: ;  he  is  refufed  all  information." 

Lord  Kenyan.  "  The  general  fource  of  the  in- 
formation he  is  to  obtain,  is  open  to  all  the 
world ;  the  a£t  is  upon  the  records  of  parliament, 
the  charter  upon  the  roll  of  the  records  at  the 
Tower  J  therefore  that  which  is  the  bafis  of  the 
application,  is  open  to  every  body  who  will  go 
to  the  proper  fources  for  it." 

Mr.  Law.  "  The  a£t  or  charter  does  not 
dire£l  any  thing  refpefting  the  mode  of  exami- 
nation." 

Lord  Kenyon.  "  That  is^  what  the  objeftion 
grounds  itfelf  upon,  that  there  is  for  any  thing 
which  appears  to  the  contrary,  no  bye-law  that 
requires  the  examination." 


Mr.  Lazv.  "  Yes;  but  I  fubmit  that  thefe 
bye-laws  refpe£ting  examination  are  univerfal,  for 

Q  2  ^li 
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all  perfons  to  go  firft  of  all  to  the  comitia  minora. 
The  body  have  delegated  the  primary  examina- 
tion in  the  firft  inftance  to  the  cenfors  and  prefi- 
dent,  and  by  this  application  we  admit  the 
validity  of  fuch  a  bye-law;  but  does  your  Lord- 
fliip  think  that  by  the  admiflion  of  the  validity 
of  fuch  a  bye-law,  which  confines  the  examina- 
tion in  the  firft  inftance  to  four  cenfors  and  the 
prefident,  that  we  admit  the  validity  of  all  other 
bye-laws  connected  with  the  fubje<St,  which  re- 
ftrain  the  admilTion  to  perfons  only  who  have 
obtained  degrees  in  the  two  Englifli  univerfities  ? 
In  the  year  1582,  a  bye-law,  the  oldeft  laid  be- 
fore your  Lordfliip,  recognizes  that  as  a  ftate  and 
condition  then  exifting,  knowing  there  are  fome 
bye-laws,  but  knowing  it  imperfeftly,  he  applies 
to  the  prefident,  in  candour,  to  know  what  other 
bye-laws  there  are,  and  pofteffing  a  difpofition  to 
conform  to  every  one  that  is  legal;  he  conforms 
to  thofe  exifting  prior  to  the  year  1765,  and  it 
appears  that  thefe  bye-laws  exift  as  to  the  ex- 
amination at  this  moment;  he  applies  to  the 
proper  perfon,  the  prefident;  he  ftates  for  what  Ije 
wiflies  to  be  examined,  and  they  turn  him  round, 
becaufe  he  does  not  apply  to  the  comitia  majora, 
or  to  the  body  corporately  affembled ;  it  feems 
to  me,  he  admits  only  that  the  college  had  made 
a  good  bye-law  upon  the  fubjcft,  confining  the 
preliminary  examination  to  the  cenfons,  and  that 

is 
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is  the  extent,  I  conceive,  of  the  argument  to  be 
drawn  from  this  application." 

Mr.  Ckambre.  "  This  application  is  made  to 
your  Lordfliip,  upon  the  fuppofition,  that  by  the 
charter  and  the  a6t  of  parliament,  Dr.  Stanger, 
if  duly  qualified  for  the  exercife  of  his  profeffion, 
and  as  to  learning  and  morals,  is  duly  qualified  to 
be  a  fellow.  Dr.  Stanger  admits  the  college  have 
a  right  to  examine,  and  that  they  have  a  right  to 
delegate  the  exercife  of  that  power  of  examina- 
tion to  a  fele£t  body  of  themfelves*;  he  learns, 
and  fo  he  ftates  to  the  court,  that  by  a  bye-law 
they  have  fo  done;  and  he  ftates,  that  he  has  ap- 
plied to  that  fele£l  body,  thereby  confirming  that 
bye-law." 

Lord  Kenyan.  "  There  is  a  little  inaccuracy  in 
that  ftatement,  becaufe  they  have  not  told  him 
that  the  examination  of  every  candidate  is  com- 
mitted to  the  comitia  minora;  but  they  have  told 
him,  that  candidates  qualified  fo  and  fo,  fhall  be 
examined  in  fuch  a  manner;  but  they  do  not 
ftate  that  they  have  delegated  to  the  comitia 
minora,  the  examination  of  perfons  otherwife 
circumftanced." 

Mr. 


*  See  note,  p.  223. 
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Mr.  Chambre.  "  I  conceive  the  miftake  arifes 
from  confidering  all  this  as  one  bye-law." 

Lord  Kenyon.  "  I  really  do  not  confider  it  fo, 
they  fay  who  fliall  be  candidates,  and  who  fhall 
be  examined  fo  and  fo — They  require  a  prelimi- 
nary qualification,  firft  as  to  candidates  that  they 
are  to  be  members  of  the  univerfities  of  Oxford 
or  Cambridge,  and  that  they  have  a  right  to  make 
regulations  how  that  clafs  of  men  fhould  be 
examined  i  then  they  fay  they  fliall  be  examined 
fo  and  fo." 

Mr.  Chambre.  "  The  bye-law  which  relates  to 
the  prefent  application  to  the  court,  is  to  be 
found  in  our  affidavit;  it  is  flated  as  a  general 
regulation,  that  all  perfons  previous  to  their 
admilhon  as  fellows,  fliall  be  firfl:  admitted  into 
the  clafs  of  candidates,  and  previous  to  that  ad- 
milTion  fliall  undergo  three  examinations  in  the 
manner  flated ;  that  is  the  whole  that  appears  to 
the  court  of  that  bye-law.  With  refpeft  to  the 
exclufion  of  all  who  have  not  graduated  at  Oxford 
or  at  Cambridge,  that  arifes  from  another  bye- 
law,  fet  out  by  the  perfons  againft  whom  we 
apply  in  their  affidavit.  Dr.  Stanger  mufl;  take 
the  bye-law  in  the  whole,  either  it  is  a  good  or  a 
bad  bye-law;  if  he  applies  under  the  bye-law, 

he 
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he  muft  admit  the  validity  of  that  bye-law  in 
toto ;  but  if  there  are  two  <lifl:in£l:  bye-laws,  furely 
it  is  competent  for  Dr.  Stanger  to  fay,  I  admit 
the  legality  of  your  orders  refpefting  the  mode 
of  examination,  but  I  deny  the  authority  of  that 
feparate  bye-law,  by  which  you  exclude  all  but 
doctors  of  the  univerlities  of  England." 

Mr.  Zaw.  "  Here  is' a  diftindl  bye-law*,  in 
which  no  mention  is  made  of  the  univerfities, 
but  it  refpefts  all  perfons  applying  to  be  ad- 
mitted into  the  clafs  of  candidates." 

Mr.  Chrijtlan.  "  The  ftatutes  with  refpe£t  to  • 
examination,  and  with  refpeft  to  the  qualifica- 
tion of  candidates,  are  perfe£lly  diftinftj  both 
the  comitia  majora  and  the  comitia  minora  re- 
prefent  the  whole  community." 

Lord  Kenyan.  "  It  is  one  of  a  body  of  bye- 
laws  ^  they  fat  down  to  make  regulations,  they 
thought  that  they  had  a  right  to  make  a  difcri 
mination  between  thofe  candidates  from  the 
univerfities  of  Oxford  and  Cambridge,  and  thofe 
who  came  from  other  places  of  education ;  think- 
ing fo,  they  make  a  body  of  bye-laws  adapted  to 
that  affumed  power ;  you  endeavour  to  fap  that 

afTumed 

*  Mr.  Law,  on  faying  this,  handed  up  to  the  bench  a  copy 
of  the  14th  chapter  of  the  bye-laws  de  cxaminatione  &  admif  • 
fionum  forma. 
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affumed  power;  then  c?in  you  garble  the  bye- 
laws,  and  fay  you  will  take  this  and  reje£l  that? 
It  feems  tq  me  we  are  bound  to  take  thefe 
bye-laws  they  hjive  made,  fuppofing  they  have 
a  power  to  make  th^t  regulation  refpe£ting  can- 
didates ;  I  confefs  I  cannot  poflibly  anfwer  the 
objeftion." 

.Mr.  Chyifiian.  "  We  founded  ourfelves  upon 
the  words  of  th^  charter  as  confirmed  by  the  aftj 
there  ipay  be  fome  bye-lfivys  void,  the  veft  may  be 
valid.  We  admit  the  reafonablenefs  of  that 
llatute  which  divides  the  members  into  different 
clafles  i  \ye  £|dmit  ai^y  |)ye-law  which  prefcribes 
the  mod(?  of  ^:^amin^tion  find  admiihon.  But 
t^ere  is  a  bye-law  which  fay«  you  cannot  be  ex- 
amined, though  we  fay  \v-q  have  9  right  to  admif^ 
fion  under  the  charter,  and  defire  tq  be  examined 
by  any  bye-law  or  mode  you  have.  But  under  the 
charter,  we,  bj^ipg  a  gri\dii,at€  i.m  ^  iiniverfity, 
hj^vQ  th^  feme  right  gs  a  graduate  fr<Wi,  Cam- 
bridge." 

Lord  J^enyofi^.  "  Here  ftsind?  the  objection — 
When  you  c^pply  for  a  mandamus,  yoii  muft  fhew 
that  iujuftice  has  been  done  to  you,  when  you 
made  the  applicatiou  to  the  proper  place  in 
which  juftice  ought  to  be  done  to  you.  You 
come  here,  not  grounded  upon  an  application 

made 
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nade  to  the  body  at  large,  but  you  ftate  an  appli- 
dtion  to  the  comitia  minora,  and  that  they  refufe 
V  ou.    In  all  cafes  for  mandamus,  you  muft  apply 
o  the  party  firft,  and  have  your  claim  rejefted 
•y  them.   Now  in  order  to  fliew  that  the  refufal 
>Y  the  comitia  minora,  was  a  refufal  which 
nabled  you  to  come  to  a  court  of  juftice,  you 
nuft  Ihew  that  the  comitia  minora  had  a  right 
o  examine,  and  that  they  are  wrong  in  reje6ling 
he  prayer  you  made  to  them  to  examine  you. 
.  do  not  fee  how  you  have  done  that  at  all,  the 
Libjetl  has  been  exhaufted,  as  far  as  I  can  exhauft 
t,  by  the  obfervations  I  made ;  I  wifhed  the 
■arned  counfel  to  clear  it  up.    It  is  faid,  the 
)ower  of  examining  is  delegated  by  this  body 
o  the  comitia  minora ;  when  they  fat  down  to 
aake  this  bye-law,  among  other  things,  they 
aought  they  had  a  right  to  require,  that  perfons 
vho  ca.me  to  them  to  be  admitted  members  of 
heir  body,  fliould  be  dodlors  of  phyfic  of  one  or 
)ther  of  the  Englifti  univerfities.   Having  affumed 
hat  power,  they  ena£t  that  in  one  of  the  bye- 
aws.    They  go  on  in  the  fequel  to  aflume  an 
ll-atTumcd  power  if  you  pleafe,  though  1  am  not 
atisfied  of  that  at  prefent ;  but  if  you  affume  that 
t  was  an  ill-aiTumed  power,  (hall  you  reft  yourfelf 
ipon  other  particular  hye-laws  requiring  an  ex- 
mination,  adapted  to  that  power  which  you  wifli 
0  deftroy ;  and  fliall  you  fay  that  that  is  the  ex- 
amination 
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amination  which  you  elett  ?  I  do  not  fee  how  you 
can  poflibly  make  that  out — I  do  not  fee  how 
you  can  reje61  one  bye-law  and  take  another;  that 
is  contrary  to  every  idea  of  common  fenfe." 

Mr.  Erjkine.  "  So  it  is  faid  exprefsly  in  the 
Fifth  Volume  of  Burrow's  Reports." 

Mr.  Jujlice  Grofe.  "  You  do  not  apply  under 
any  claufe  in  the  charter,  but  under  fome  fup- 
pofed  power  given  by  the  bye-law.  Their  anfwer 
is — 'that  you  have  not  complied  with  the  terms  of 
this  bye-law  which  thefe  perfons  have  made, 
under  whofe  bye-law  you  now  claim." 

Mr.  Law.  "  If  the  bye-laws  are  to  be  con- 
fidcred  as  one  body,  and  all  to  be  conftrued  together, 
to  be  fure  we  have  not  applied  but  under  that 
particular  one  ;  if  we  apply  to  the  comitia  majora, 
they  will  turn  upon  us  and  fay,  you  agreed  to 
comply  vi^ith  the  ftatute." 

Lord  Kenyan.  "  It  is  quite  premature  to  fay 
any  thing  upon  the^r^^?^  qnejlion;  I  do  not  know 
but  it  is  a  reafonable  bye-law.  At  Scotland  or 
Leyden,  a  diploma  is  to  be  purchafed  for  five 
guineas ;  and  I  believe,  in  the  univerlities  in  the 
Low  Countries,  it  is  to  be  purchafed  for  a  very 
fmall  fum ;  and  if  perfons  are  to  come  with  thefe 

diplomas. 
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diplomas,  what  is  to  become  of  this  very  learned 
\nd  refpedtable  body  ?  There  is  an  infinite  deal 
of  learning  in  this  refpe6table  body  *." 

Mr.  Law.  "  If  we  do  not  come  fully  up  to 
the  higheft  ftandard  of  literature,  we  do  not  require 
it." 

Lord  Kenyan.  "  The  leglflature  empowered 
o  grant  difpenfations,  fay  they  fhould  have  this 
md  the  other  degree  of  the  univerfity  ;  that  a 
lobleman's  chaplain  lliould  be  entitled  fo  and  fo ; 
n  fome  cafes,  that  fliall  ftand  in  the  ftead  of  it; 
■)atchelors  in  divinity,  and  batchelors  in  law,  fliould 
36  entitled  fo  and  fo ;  they  admit  that  a  degree 
n  the  univerlity  fliould  fupercede,  as  Mr.  Erlkine 
las  faid,  certain  other  qualifications ;  they  need 
lOt  eat  fo  many  commons,  becaufe  they  are  fup- 
)ofed  to  have  law ;  and  if  they  have  made  good 
ife  of  their  time,  no  doubt  they  have  laid  the 
ery  beft  of  all  foundations  for  all  kinds  of  fcience 
md  general  learning." 

Mr.  Law.  "  We  do  not  obje6l  to  the  univer- 
ity  qualification,  we  only  fay  that  it  fliould  not  be 

xc/njive." 

Lord 

*  After  his  Lorclfhip's  declaration,  that  it  would  be  pre- 
latiire  to  fay  any  thing  upon  the  great  queftion,  thefe  and  the 
ibfequent  objeftions  to  the  claim  of  the  licentiates  appear  ill 
med. 
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Lord  Kenyon,  "  What  do  you  fay  as  to  what 
Mr.  Erfkine  has  ftated,  which  is  the  rule  the 
phyficians  have  laid  down  for  themfelves  *,  it 
does  them  great  honour,  and  it  Is  a  pity  it  fliould 
be  departed  from,  that  they  fliould  come  from 
theuniverfity;  the  great  probability  is,  that  in  thofe 
places  inftituted  for  the  purpofes  of  religion  and 
learning,  due  care  has  been  taken  to  inculcate 
good  principles,  good  morals,  and  learning ;  all 
human  inftitutions  to  be  fure  are  fallible." 

Mr.  Lazv.  "  With  refpeft  to  holy  orders,  it 
is,  that  they  fliall  be  devoting  themfelves  to  that 
particular  ftudy,  and  not  employ  themfelves  inl 
fecular  purfuits ;  there  are  many  other  reafons 
policy  which  apply  to  admiflion  in  /lo/y  orderSy, 
which  do  not  bear  upon  the  profelTions  merely  of 
cience. 

f 

Lord  Kenyon,  "  Such  orders  are  made  now  ill' 
the  profeffion  of  the  lawf."  ' 

*  If  the  Lord  Chief  Jiiftice  confiders  the  doftors  in  phyfic  of 
Oxford  and  Cambridge,  exclufively,  as  the  phyficians  of  Loi)' 
don,  the  rule  may  appear  a  good  one  for  themfelves :  but  \ 
they  form  only  an  inconfiderable  branch  of  the  faculty  of 
London,  it  is  partial  and  oppreffive. 

■«•  There  is  no  rule  that  the  graduates  of  Oxford  and  Cam- 
bridge fhould  have  an  exclufive  right  of  being  admitted  to  the 
bar,  and  the  higheft  offices  of  the  law,  or  his  Lordfliip  would 
jiot  have  filled  the  diftinguiflied  fituation  he  now  enjoys. 
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Mr.  Jtijlice  Lawrence.  "  Where  is  the  difficulty 
a  gentleman's  getting  fome  one  fellow  of  the 
ollege  to  propofe  him  ?" 

Mr.  Lazv.  "  There  has  been  no  perfon  ad- 
aitted — there  have  been  many  trials,  but  nobody 
las  ever  got  through  that  wicket,  nor  ever  will." 

Mr.  Jtijiice  Lawrence.    "  Do  you  imagine  if 
liey  think  Dr.  Stanger,  or  any  other  phyfician,  is 
fit  perfon,  that  they  will  not  propofe  him  r" 

Lord  Kenyan.  "  There  is  a  wicket  of  that  kind 
ut  in  our  own  profeffion — for,  as  I  underftand, 
!1  the  four  inns  of  court  have  for  fometime  infift- 
J,  that  one  of  their  body  fliall  propofe  a  gentle- 
lan  to  be  called  to  the  bar,  and  that  precaution 
as  been  attended  with  extremely  good  con- 
-quences.  I  am  forry  from  what  one  hears,  that 

has  not  been  quite  a  fufficient  guard  now  and 
lien,  through  a  little  inadvertence  or  mifinforma- 
ion ;  but  certainly  it  is  attended  with  good  con- 

quences." 

Mr.  Law.  "  That  is  a  delegation  of  the  power 
f  enquiry  to  one  whofe  fpecial  bufmefs  it  is, 
nd  I  believe  every  gentleman  upon  whom  that 
'  •legation  falls,  difcharges  his  duty  properly,  and 
jakes  that  enquiry." 

Mr. 


[    238  ] 


Mr.  Jujlice  Grofe.  "  But  why  fhould  not  this 
fuppofed  duty  be  as  honourably  and  as  well 
executed  by  them  as  in  our  profeffion  ?" 

Lord  Kenyon.  "  There  is  Dr.  Heberden,  who 
is  on  the  brink  of  another  world,  to  receive  the 
reward  of  his  confummate  virtues  j  but  where  is 
there  a  more  refpeftable  name?" 

Mr.  Law.  "  Certainly  fo — but  the  application 
fliould  be  made  to  every  one  of  the  fellows."  i 

Mr.  Jujlice  Grofe.    "  Mr.  Law,  had  not  you 
better  advife  your  client  whether  this  bye-law  isj 
not  as  reafonable  as  poflibly  can  be  M 

Mr.  Law.  "  Being  of  opinion,  that,  as  a  law ; 
diexclnfion^  it  is  not  a  good  bye-law  \  I.  cannot  advi[(\ 
him  this."  J 

Mr.  Jujlice  Grofe.  "  I  do  not  afk  your  opinion, 
but  there  are  as  ftrong  grounds  that  it  is  a  reafon- 
able bye-law  as  can  be 

Mr.  Law.  "  We  only  wifli  to  be  admitted  to 
difcufs  it." 

Mr. 

*  This  is  a  pretty  ftrong  declaration  from  a  judge,  pending  a 
trial,  upon  the  main  qiiedion  with  refpeil  to  which  Lord  Kenyon 
had,  juft  before,  faid  it  was  q\iite  premature  to  fay  any  thing. 


[    239  ] 

Mr.  Jiifiice  Lawrence.  "  When  you  bring  it 
properly  before  the  court  it  will  be  difcufled." 

Rtile  dijcharged. 


Soon  after  the  determination  of  the  Court  of 
King's  Bench  to  difcharge  the  rule,  requiring  the 
college  to  fhew  caufe  why  they  would  not  admit 
Dr.  Stanger  to  examination,  on  account  of  his  ap- 
plication having  been  made  to  the  comitia  minora, 
or  cenfors  board,  inftead  of  the  comitia  majora,  or 
college  aflembled*;  a  meeting  of  the  licentiates, 
engaged  in  the  contefi",  was  held  to  take  under 
confideration  their  future  proceedings.  They 
unanimoufly  refolved  to  profecute  their  claim  not- 
vvithftanding  the  unfavourable  difpofition  which 
had  appeared  in  the  court.  It  was  determined 
however  to  engage  additional  counfel,  whofe 
high  ftanding  and  rank  might  add  weight  to  the 
very  able 'and  refpe£lable  lawyers  the  licenti- 
ates had  already  employed.  Mr.  Adair,  King's 
ferjeant,  was  engaged,  and  the  Attorney  Ge- 
neral, and  Mr.  Grant,  one  of  the  Welfli  judges, 
applied  to.  The  two  latter  declined  undertaking 
(he  caufe,  on  account  of  their  avocations  in  the 
Court  of  Chancery.  On  the  19th  of  May  1796, 
1  confultation  was  held  by  Mr.  Serjeant  Adair, 

Mr. 

*  This,  if  the  power  of  examining  be  vcfted  in  the  comitia 
ninora,  by  the  charter,  muft  have  been  an  erroneous  ground 
•>f  difcharge.    See  p.  223. 
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Mr.  Law,  Mr.  Chambre,  and  Mr.  Chriltian,  when 
it  was  determined  that  Dr.  Stanger  fliould  apply 
to  the  next  comitia  majora  to  be  admitted  a 
member  of  the  college,  offering  to  fubmit  to  fuch 
examinations,  and  to  give  the  college  fuch  fatif- 
faftion  concerning  his  qualifications  and  fitnefs 
as  they  might  reafonably  require.    May  23,  Dr. 
Stanger  called  upon  the  prefident  of  the  college, 
and  firft  read,  and  afterwards  delivered  to  him  a 
note,  declaring  his  intention  of  applying  to  the 
college  at  their  next  comitia  majora,  to  be  admit- 
ted a  member  of  the  corporation.    Dr.  Stanger 
left  a  (imilar  note  with  the  regifter  of  the  college. 
June  25,  the  day  on  which  the  firfl:  comitia  majora 
fubfequent  to  thefe  notices  were  held.  Dr.  Stanger 
attended  at  the  college,  and  fent  to  that  body, 
corporatcly  alTembled,  by  their  beadle,  a  note 
addrelTed  to  the  prefident  and  college  of  phy- 
licians,  requefting  the  honour  of  an  interview. 
After  a  fliort  interval  he  was  called  in,  and  de- 
fired  to  addrefs  himfelf  to  the  prefident.  Dr. 
Stanger  then  faid,  he  held  a  paper  in  his  hand 
which  contained  the  purport  for  which  he  waited 
upon  the  college,  which  paper  he  begged  might 
be  read,  or  that  he  might  be  allowed  to  read  it. 

The  prefident  defired  Dr.  Stanger  to  read  the 
paper,  which  was  accordingly  done.  It  was 
drawn  up  by  the  counfel,  and  exprelfed  in  the 
following  terms. 

To 
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To  the  Prefident  and  College  or  Commonalty  of  the 
Faculty  of  Phyjic  in  London,  Cor/iorately  ajjembled. 

GENTLEMEN, 

"  I  beg  leave  to  inform  you,  that  being  a  do£ior 
'  of  phyfic,  publicly  and  legally  exercifing  the  fa- 
•'  culty  of  phyfic  in  the  City  of  London,  and  pof- 
"  feffing  the  qualifications  required  by  law,  and 
"  by  the  charter  and  a6ts  of  parliament,  incorpo- 

rating,  confirming,  and  relating  to  the  corpora- 
"  tion  of  the  prefident  and  college  or  commonalty 

of  the  faculty  of  phyfic  in  London,  for  becoming 
"  a  member  of  the  faid  corporation ;  I  tender  my- 
"  felf  to  you  the  prefident  and  college  or  com- 
"  monalty  of  the  faculty  of  phyfic  in  London,  to  be 

admitted  a  member  of  the  faid  corporation,  and 

do  refpeftfully  require  of  you  to  be  by  you  ad- 

mitted  fuch  member,  hereby  offering  and  fub- 
"  mitting  my  felf  to  be  pre  viouliy  examined  by  you, 

or  as  you  fliall  dire£l,  and  to  give  you  fuch  infor- 

mation  and  fatisfaftion  as  you  fliall  reafonably 
'  require,  concerning  my  qualifications  and  fitnefs 

to  be  admitted  a  member  of  the  faid  corpora- 

tion." 

Dr.  Stanger,  after  having  read  this  application, 
delivered  it  to  the  prefident,  and  was  defired  to 
withdraw.  After  a  fliort  interval,  being  again 
:alled  in,  the  prefident  faid  he  was  defired  by  the 

R  college 
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college  to  intorm  Dr.  Stanger,  the  college  were 
of  opinion  that  he  was  not  entitled  to  what  he 
demanded.    November  19,  Dr.  Stanger  made  an 
affidavit  that  he  had  been  refufed  admiflion  into 
the  fellowfliip  of  the  college  by  the  comitia  ma- 
jora.    November  26,  Mr.  Serjeant  Adair  moved 
in  the  Court  of  King's  Bench  for  a  rule  upon 
the  college,  to  Ihew  caufe,  why  a  writ  of  manda- 
mus Hiould  not  ifTue  commanding  them  to  ex- 
amine Dr.  Stanger,  as  to  his  fitnefs  to  be  admitted 
into  the  corporation,  as  a  member  thereof.   Lord  j 
Kenyon,  after  having  confultcd  with  the  other  ] 
judges,  faid  they  knew  fufficient  of  the  caufe  to  j 
grant  the  rule.    January  23,  1797,  Dr.  Gifborne,  | 
then  prefident  of  the  college,  made  an  affidavit  in  ] 
anfwer  to  Dr.  Stanger's*.  This  was  the  firft  day  I 
of  term,  which  had  been  appointed  for  the  col-  i 
lege  to  fliew  caufe,  but  their  counfel  had  not  an  1 
opportunity  of  being  heard  before  the  9th  of  l 
February.  The  term  being  then  far  advanced,  ■ 
the  court  ordered  that  the  rule  for  ffiewing  caufe  1 
ffiould  be  enlarged  till  the  fifth  day  of  the  fub-  J 
fequent  term.    May  8,  being  the  fifth  day  of  the  | 
following  term,  the  parties  attended,  but  the  caufea 
was  not  heard  before  the  nth,  when  the  counfel  I 
for  the  college  were  at  length  permitted  to  pro-  I 
ceed,  and  fliewed  caufe  againft  the  rule  as  follows:  i 

THE  I 

*  The  material  parts  of  both  thefc  affidavits  arc  inchided  in  | 
the  pleadings  of  the  counfel.  J 
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THE  KING, 

VERSUS 

JE  PRESIDENT  AND  COLLEGE  OF  PHYSICIANS, 

COPY  from  Mr.  Gurnei/ s  short-hand 
Notes  of  the  Argur)ient  in  the  Court 
of  King' s  Bench,  May  11,  1797. 

MR.  ERSKINE, 

"  I  AM  to  fliew  your  Lordlliip  caufe  agaitift 
his  rule  made  upon  the  prefident  and  college  of 
ihyficians  on  the  application  of  Dr.  Stanger,  to 
hew  caufe  why  a  writ  of  mandamus  fhould  not 
(Tue,  commanding  them  to  examine  Dr.  Stanger 
IS  to  his  qualifications  and  fitnefs  to  be  admitted 
nto  the  corporation  as  a  member  or  fellow 
hereof. 

"  This  application  is  made  upon  the  affidavit 
)f  Dr.  Stanger,  which  begins  by  ftating  an  a£t  of 
)arliament  that  paffed  in  the  third  year  of  the 
cign  of  Henry  the  VIII.  which  is  an  a6t  for  ap- 
)ointing  phyficians  and  furgeons,  by  which  it  was 
;na£led — '  That  no  perfon  within  the  City  of 
London,  nor  within  feven  miles  of  the  fame, 
(hall  take  upon  him  to  exercife  and  occupy  as 

R  2  *  a  phy- 
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'  a  phyfician  or  furgcon,  except  he  be  firft  ex- 
'  amined,  approved,  and  admitted  in  the  manner 
'  ftated  by  that  ftatute*.'  He  then  fets  forth 
tlie  letters  patent  and  charter  of  incorporation, 
by  the  fame  king,  which  I  fliall  have  occafion  to 
refer  to  in  the  courfe  of  what  I  have  to  ftate, 
w  hen  I  proceed  to  fhew  caufe. 

"  He  then  ftates  it  is  provided  by  the  charter 
of  incorporation,  that  no  perfon  of  the  faid  politic 
body  and  commonalty  fliall  be  fuffcred  to  exercife" 
and  praclife  phyfic,  but  only  thofe  perfons  who 
are  groundly  learned  and  deeply  ftudied  in  phyfic, 
and  that  thofe  perfons,  (who  are  the  original  per* 
fons  incorporated)  and  the  furvivors  of  the  ele6t 
body,  within  the  time  limited  for  choice,  fliould 
choofe  and  admit  one  or  more,  as  need  fliould 
require,  of  the  mofl:  cunning  and  expert  men  of 
the  faid  faculty  in  London,  to  fupply  the  faid 
room  and  number  of  eight  perfons  originally  in- 
corporated, fo  that  he  or  they  that  fliould  be  fo 
cliofen,  fliould  be  firfl:  by  the  faid  furvivors  f 

ftriaiy 

*  "  Namdy,  by  tlie  Bifliop  of  London  or  Dean  of  Pauls, 
calling  to  him,  for  the  firfl:  examination,  fuch  as  he  fliall  think 
convenient  5  and  afterward,  always  four  of  them  that  have 
been  fo  approved."  See  p.  41  of  this  book. 
,  f  The  a£V  of  parliament  confirming  the  charter  which  firft' 
created  the  elec^^s,  ena»?ts,  that  they  fliall  be  examined  by  tU, 
fiipervifors,  meaning  tlie  cenfors,  and  not  by  the  furvivors  of 
their  own  body.  See  Goodall's  Hill^ory  of  the  Royal  Colleg 
of  Phyficians,  p.  1 1. 
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tri£i:]y  examined,  after  a  form  devifed  by  the 
aid  eleftsj  and  alfo  by  the  fame  furvivors  ap- 

j)roved.  And  it  was  thereby  alfo  ena6led,  that 
10  perfon  fliould  from  thenceforth  be  fu|Fered  to 
xercife  or  praftife  in  phyfic  through  England, 

until  fuch  time  as  fuch  examination  and  admiflion 

have  taken  place. 

"  Dr.  Stanger  then  ftates — that  he  had  ftudied 
the  art  of  phyfic  at  Edinburgh,  and  many  other 
)laces  for  feveral  years;  and  in  the  month  of 
June,  1783,  he  obtained  the  degree  of  do£tor  of 
phyfic  at  Edinburgh,  after  a  refidence  there  of 
upwards  of  three  years.  He  then  ftates,  that 
Lifter  he  had  taken  his  degree  of  do£lor  of  phyfic 
■n  Edinburgh,  he  had  travelled  and  ftudied  in 
lifferent  univerfities  and  places  of  ftudy  in  France, 
Italy,  and  Germany.  '  That  in  the  year  1789,  he 

pplied  to  die  college  of  the  faculty  of  phyfic  in 
London,  and  obtained  from  them  the  ufual  li- 
cence and  authority  for  praftifing  phyfic  under 
his  slQ.  and  charter  of  incorporation.  He  then 
rates,  that  having  fuch  degree  of  do£l:or  of  phyfic 

onferred  upon  him,  as  before  ftated  in  his  affi- 
davit, he  did  upon  the  23d  of  June,  laft,  (1796) 
>vait  upon  Sir  George  Baker,  then  prefident  of 
he  college,  and  applied  to  him  in  thefe  words : 

Dr.  Stanger  requefts  that  Sir  George  Baker 

will  inform  him  on  what  day  and  at  what  hour 

'  the 
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'  the  next  comitia  majora,  or  general  meeting,  is 
'  to  be  held;  that  Sir  George  informed  him,  that 
'  the  faid  college  would  hold  their  comitia  ma- 
'  jora  on  the  Saturday  then  next  following.' 
And  he  ftates  his  attending  at  that  time,  and 
that  the  following  application  was  laid  before 
the  prefident  and  college  ; 

GENTLEMEN, 

'  I  beg  leave  to  inform  you,  that  being  a 
'  doflor  of  phyfic,  publicly  and  legally  exercifing 
'  the  faculty  of  phyfic  in  the  City  of  London, 
'  and  pofTefling  the  qualifications  required  by 

*  law,  and  by  the  charter  and  by  afts  of  par- 

*  liament,  incorporating,  confirming,  and  relating 

*  to  the  corporation  of  the  prefident  and  college 

*  or  commonalty  of  phyfic  in  London,  for  be- 
'  coming  a  member  of  the  faid  corporation ;  I 

*  tender  myfelf  to  you,  the  prefident  and  college 

*  or  commonalty  of  the  faculty  of  phyfic  in 
'  London,  to  be  admitted  a  member  of  the  faid 
'  corporation ;  and  do  refpefilfully  require  of  you 

*  to  be  by  you  admitted  fuch  member,  hereby 

*  offering  and  fubmitting  myfelf  to  be  previoufly 

*  examined  by  you,  or  as  you  fliall  direft,  and 

*  to  give  you  fuch  information  and  fatisfattion  as 
'  you  fliall  reafonably  require,  concerning  my 

*  qualifications  and  fitncfs  to  be  admitted  a  meni- 
?  ber  of  the  faid  corporation.' 

«  He 
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He  fays,  that  after  this  paper  had  been  read, 
le  again  prefented  it  to  the  prefident,  he  was 
iefired  to  withdraw,  and  was  informed  by  the 
•refident  that  the  college  were  of  opinion,  that 
he  was  not  entitled  to  what  he  defired.  Upon 
\hich  Dr.  Stanger  ftates,  that  he  withdrew, 
lie  fays  he  is  informed  that  the  caufe  of  this 
mfwer,  which  he  received,  was  a  bye-law, 
r  pretended  bye-law  of  this  commonalty  or 
(jllege,  under  which  it  is  pretended,  that  he 
s  not  entitled  to  have  the  effeft  of  the  faid 
;pplication,  as  not  having  been  created  a  doc- 
or  of  phyfic  in  the  univerfity  of  Oxford  or 
Cambridge ;  after  having  performed  all  things 
-equired  by  the  faid  univerfity  without  difpenfa- 
ion,  or  not  having  obtained  fuch  degree  in  the 
iniverfity  of  Dublin,  and  produced  letters  tef- 
timonial,  not  only  of  his  having  performed  all  the 
jxercifcs  required  in  that  univerfity,  without  dif- 
"lenfalion,  but  alfo  of  his  incorporation  into  one 
)f  the  univerfities  of  Oxford  or  Cambridge.  And 
his  deponent  humbly  conceives  and  fubmits  to  . 
this  court,  that  fuch  bye-law,  if  rt  exifts,  is  illegal 
and  repugnant  to  the  charter  and  a6l  of  par- 
liament, under  which  the  faid  college  or  com- 
monalty have  been  conftituted,  and  now  exift, 

"  I  fliall  pafs  over  for  the  prefent  any  obferva- 
*ion  upon  this  concluding  part  of  the  affidavit. 

I  am 
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I  am  perfuaded  that  Dr.  Stanger  cannot  but 
know,  that  this  bye-law  does  not  exift  in  the 
manner  he  ftates  it,  unqualified  by  other  bye-laws, 
and  that  it  is  not  by  virtue  of  this  bye-law  only; 
though  I  fliould  think  if  it  had  been  under  that 
bye-law  only,  that  it  would  be  a  perfectly  fatif- 
faftory  anfwer ;  but  yet,  that  it  is  not  under  this 
bye-law  that  the  rejettion  of  this  gentleman  has 
lakcn  place. 

"  Before  1  make  any  obfcrvations  upon  this 
cafe,  it  will  be  more  regular  for  me  to  bring 
before  your  Lordfhip  the  anfwer  which  is  given 
by  the  college  of  phyficians,  that  the  court  may 
have  the  fafils  before  them  previous  to  any  argu- 
ments which  may  arife  upon  them.  Caufe  is 
flievvn  upon  the  affidavit  of  Dr.  Gifborne,  who  is 
now  pr-efident  of  the  college ;  and  he  fets  forth 
(which  I  fliall  pafs  over  for  the  prefent)  the 
charter  of  incorporation  by  king  Henry  the  VIII. 
It«  then  ftates,  that  it  appears  by  the  annals  ol 
the  college,  in  which  the  proceedings  are  entered 
and  contained,  that  for  the  fpace  of  two  hundred 
years  and  upwards,  iaft  paft,  all  perfons  exercifmg 
the  faid  faculty  of  phyfic  in  the  City  of  London, 
and  within  feven  miles  round  the  fame,  have  been, 
and  ftill  are  divided  into  three  clafTes  or  orders: 
one  clafs  confiftin^  of  the  members  of  the  faid 
college  or  commonalty,  for  the.  time  being,  who 

were 
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ere  called  fellows  of  the  faid  college.  Another 
lafs  confiding  of  fuch  perfons  as  had  been,  or 
Ihould  be,  defirous  of  becoming  of  the  faid  col- 
lege or  commonalty,  and  had  been,  or  fliould  be, 
approved  of  by  the  prefident  and  cenfors  of  the 
faid  college  or  commonalty,  to  be  candidates  for 
leftion  into  the  fociety  or  fellowfliip  of  the  faid 
)llege  or  commonalty,  who  were  then,  and 
ere  to  be  from  thenceforth  called  candidates. 

"  This  fecond  clafs  the  doQor  feems  to  have 
oen  acquainted  with  in  his  former  application 
)  this  court;  for  his  application  was  not  at  once 
)  be  admitted,  or  to  be  examined,  but  to  be 
idraitted  into  the  order  of  candidates.    And  it 
ippeared,  that  in  order  to  entitle  himfelf  to  be 
Imitted  into  the  order  of  candidates,  he  had 
'ipHed  himfelf  to  the  comitia  minora,  who  by 
be  laws  of  the  college,  are  to  examine  him  for 
he  purpofe  of  admitting  him  into  the  order  of 
andidates  for  the  fellowfhip. — It  appeared,  that 
y  the  bye-laws  of  the  college,  be  they  good  or 
ad,  the  comitia  minora  had  no  jurifdi£l:ion  wdiat- 
ver  to  examine  any  body  who  apply  to  be  put 
ito  the  order  of  candidates,  unlefs  they  fall 
ithin  the  bye-laws  that  fpeak  of  the  privileges 
f  the  univerlity;  and,  therefore,  your  Lordfliips 
ifchargcd  that  other  rule,  becaufe  whatever 
light  be  the  merits  of  the  cafe,  Dr,  Stanger  could 

not 
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not  apply  to  be  admitted  into  the  order  of"  can- 
didates, founding  himfelf  upon  an  application  to 
the  comitia  minora,  who  had  no  jurifdi£tion  but 
under  laws  which  he  was  not  willing  to  recog- 
nize-, he,  therefore,  comes  now  in  a  more  general 
form,  and  fays,  he  defires  to  be  examined. 

"  The  third  clafs,  as  ftatcd  by  Dr.  Gifborne  in 
his  affidavit,  are  perfons  who  are  licenfed  and 
admitted  to  exercife  the  practice  of  phyfic. 
They  are  common  licentiates,  the  nature  of  which 
we  are  all  acquainted  with.  The  do£tor  then 
goes  on  to  fay,  that  perfons  fo  licenfed  by  the 
faid  college  or  commonalty  to  praftife  phyfic  in 
the  city  of  London,  and  within  feven  miles 
round  the  fame ;  have  at  all  times  been,  and  ftill 
are,  enabled  thereby  to  praftife  phyfic  as  fully  in 
all  refpe6ts,  as  the  fellows  or  members  of  the 
faid  college,  and  that  the  public  have  and  receive 
the  fame  advantage  and  benefit  from  the  praftice 
of  fuch  perfons,  as  if  they  were  admitted  by  the 
faid  college  or  commonalty  as  members  or  fel' 
lows  of  the  fame. 

"  This  undoubtedly  is  a  very  material  part  ot, 
the  affidavit,  and  a  very  material  part  of  the  con-, 
ftitution  of  this  corporation;  that  Dr.  Stanger  • 
who  ftates  his  learning  in  phyfic,  and  who  wiU^^ 
ftate  by  and  by  at  great  length,  no  doubt,  by 
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\y  learned  friends  on  the  other  fide,  the  right 
vhich  the  public  have  to  derive,  all  the  advan- 
tage which  can  be  derived,  from  perfons  of 
learning  who  pra6tife  phyfic;  that  Dr.  Stanger  is 
at  prefent  in  the  complete  poirelTion  of  all  that 
the  college  can  grant  upon  this  fubjeft,  and  that 
his  being  a  fellow,  would  not  entitle  him  to  any- 
other  privilege  of  that  fort. 

"  Dr.  Gifborne  then  goes  on  to  ftate  a  bye- 
law  of  1637,  which,  he  fays,  it  was  enacted 
nnd  ordained,  that  no  perfon  fliould  be  admitted 
nto  the  faid  college,  either  as  a  fellow  or  a  can- 
didate, unlefs  he  had  performed  all  his  exercifes 
and  difputations  in  one  of  our  univerfities,  with" 
out  difpenfation. 

"  The  affidavit  then  goes  on  to  ftate,  that  it 
uppears  by  the  books  of  annals,  that  Charles  the 
Second,  by  a  Letter  addreffed  to  the  faid  col- 
lege, dated  February  12,  1674-5,  ftates,  that  his 
Majefty  had  been  informed,  that  there  were 
feveral pre  tended  phyficians,  and  doSlors  gra- 
duated in  univerfities  beyond  the  feas,  who  by 
indireft  means  endeavoured  to  be  received  in  the 
faid  college  as  honorary  fellows,  without  incor- 
poration into  either  of  our  univerfities,  did  dire£l: 
the  faid  college  not  to  admit  any  perfon  what- 

foever  ■ 
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foever  as  a  fellow,  and  to  enjoy  the  privileges  of 
the  faitl  college,  that  had  not  had  his  education 
in  either  of  the  univerfitics  of  Oxford  or  Cam- 
bridge, kept  his  act  for  his  degree  of  doftor  of 
phyiic,  done  his  exercife  accordingly,  or  that,  wns 
not  incorporated  or  licenfed  there,  having  firft  taken 
the  oaths  of  allegiance  and  fuprcmacy,  having 
been,  by^  the  faid  college,  examined  and  ap- 
proved according  to  their  flatutes;  and  which 
dire6tiop".*the  college,  on  February  23,  1674,' 
agreed^  to  obfcrve,  in  obedience  to  the  letter  of 
the  king  fo  fignified. 

*'  He  then  ftates  another  bye-law — That  no 
perfon  fliall  be  admitted  into  the  ofder  or  clafs  of 
candidates,  unlefs  he  fliall  have  been  created  a 
doflor  of  phyfic  in  the  univerfity  either  of  Ox- 
ford or  Cambridge,  after  ha^^ig  performed  all 
things  prefcribed  by  the  ftatu^^:  of  the  fame 
refpectivcly,  without  favour  or  iSperifatfon.  or 
unlefs  he  fliall  have  obtained  theTike  degree  in 
the  univerfity  of  Dublin,  having  perf?^ie4-: 
the  exercifes  required  byvthe  laft-mentionej^^jniii- 
verfity,  without  favour  or  difpenfation.''.,  Ir^?; 

.  Mr.  Jiifiice  Laurence.  "  What  is  the  date  of 
that  ?" 


Mr, 
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Mr.  Erjkine.  "  The  date  of  it  is  not  given  in 
iir  affidavit*.    Your  Lordfliip  will  take  it  that 
liis  laft  ftatute  which  I  have  read,  which  ftill  is 
ill  exiftencc,  and  which  is  qualified  by  others  I 
m  about  to  ftate,  was  the  lall:  in  exiftence  at  the 
.me When  the  cafes  of  the  King  v.  Dr.  Afkew 
nd  Dr.  Fothergill,  and  thofe  other  cafes  came 
ijefore  the  Court  of  King's  Bench,  as  reported  in 
ir  James  Burrow;  fmce  that  time  your  Lordfhip 
will  find  that  other  bye-laws  have  been  intro- 
Liced,  greatly  qualifying  thofe  previous  bye-laws, 
nd  as  I  have  been  given  to  underftand,  framed 
under  the  advice,  and  with  the  afliftance  of  fome 
f  the  moft  eminent  and  learned  perfons  in  this 
ingdom,  in  ^Se  profeffion  of  the  law.    And  it 
is  provided  by  "this  bye-law  (which  has  taken 
■lace  fince)  '  that  if  any  perfon  (hall  be  a  licen- 
tiate for  feven  years,  and  fliall  have  attained 
thirty-fix  years  of  age,  it  fliall  be  lawful  for  any 
'  one  of  the  f^lows  of  the  faid  college  or  com- 
'  monalty,  in  the  ordinary  comitia  majora  or 
'  greater  meetings  of  the  fame,  to  be  holden 
'  on  the  day  next  after  the  feafl:  of  St.  Michael, 
■  to  propofe  him  to  be  examined,  and  if  the 
•  major  part  of  the  ^iellows  of  the  faid  college  or 
commonalty  then  prefent,  fliall  confent  thereto, 

*  the 

*  This  bye-law,  which  ^v?i  abfolutely  exchidcd  phyficians 
ho  had  not  been  educated  in  the  Englifli  univerfities,  is  of 
'  ry  modern  date.   See  p.  86,  of  this  Book. 
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'  the  perfon  fo  propofed  may  be  examined  bjr 
'  the  prefident,  or  vice-prefident  and  cenfors  of 
'  the  faid  college  or  commonalty,  in  the  three 
'  following  ordinary  comitia  majora,  or  greater 
'  meetings  of  the  faid  college  or  commonalty, 
'  according  to  the  form,  in  and  by  the  ftatutes  or 
'  bye-laws  of  the  faid  college  or  commonalty 

*  prefcribed.  And  if  fuch  perfon  fhall  be  ap- 
'  proved  by  the  major  part  of  the  fellows  of  the 
'  faid  college  or  commonalty  prefent,  in  fuch 
'  comitia  majora  refpe6tively,  he  may  be  propofed 
'  by  the  prefident  or  vice-prefident  to  the  ordi- 
'  nary  comitia  majora  then  next  following,  to  be 
'  admitted  into  the  clafs  or  order  of  fellows  of 
'  the  faid  college  or  commonalty.' 

Mr.  Ju^ice  AJIihurJi.  "  When  was  this  bye-law 
made  ?" 

Mr.  Erjkine.  "  The  date  of  it  is  not  given  in 
our  affidavit,  but  it  is  fince  the  time  that  thefe 
motions  were  in  the  court* j  '  and  if  the  greater 
'  part  of  the  fellows  of  the  faid  college  or  com- 

*  monalty  then  prefent,  in  fuch  comitia  majora  laft- 

*  mentioned,  confent  thereto,  he  may  be  admitted 

*  as  foon  as  he  conveniently  canj  provided  neither 

*  the  law  of  the  land,  nor  any  ftatute  of  the  faid 

'  college, 

*  It  was  not  made  before  Lord  Mansfield  had  urged  the 
college  four  times  to  amend  their  bye-laws. 
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>.ollege,  flialJ  render  him  unfit  for  fuch  fitua- 
tion.' 

"  Your  Lordfliip  obferves  then,  that  by  the 
it  bye-law  which  I  have  juft  now  ftated,  though 
man  had  never  feen  either  of  the  univerfities, 
.  t  if  he  can  find  out  of  the  whole  college  of 
'hyficians,  any  one  perfon  who  is  a  fellow  of  the 
ollege,  to  uflier  him  in  for  an  examination;  he 
s  notwithftanding  the  other  ftatute,  of  which  this 
atute,  your  Lordfhip  obferves,  is  a  great  qua- 
hcation,   entitled  to  undergo  the  ceremonies 
hich  the  college  has  thought  fit  to  prefcribe: 
id  which  I  will  fliewyour  Lordfliip,  by  and  by, 

has,  and  it  cannot  be  denied  that  it  has,  a  right 
)  prefcribe  for  its  own  government ;  he  may  be 
knitted.  That  is  not  all — It  is  ftated  by  another 
atute  or  bye-law,  which  is  ftill  fubfequent  to 
lie  one  I  have  ftated  juft  now — '  It  is  provided, 
that  it  may  be  lawful  for  the  prefident  of  the 
faid  college,  once  in  every  other  year,  at  the  or- 
dinary comitia  minora,  orlefler  meeting  thereof, 
to  be  holden  in  the  month  of  June,  to  propofe 
any  one  of  the  licentiates,  who  fliall  be  of  ten 
years  ftanding,  to  be  admitted  into  the  order  or 
clafs  of  fellows  of  the  faid  college  or  com- 
monalty*.' 

Mr. 

♦  For  the  iinreafonablenefs  and  difficulty  of  gaining  admil- 
n\  under  tiiefe  bye-laws,  fee  p.  131,  of  this  Work. 
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Mr.  JuJlicQ  AJJihurJl.  "  Are  there  no  dates?" 

Mr.  Damfiier.  "  This  is  about  the  year  1778, 
and  the  other  is,  I  believe,  about  the  fame  time." 

Mr.  Erjkine.  "  I  will  fliew  your  Lordfliip  pre- 
fently,  that  the  date  will  not  be  very  material; 
becaufe  it  will  appear  clearly,  that  all  thefe  bye- 
laws  were  in  force  at  the  time  when  Dr.  Stan- 
ger  made  his  prefent  application;  and  that  all 
the  ftatutes,  which  I  have  ftated  to  your  Lordfliip, 
had  cxiftence  before  the  time  of  the  feveral 
arguments  in  this  court;  in  all  the  cafes  of 
the  college  of  phyficians,  except  the  two  laft/ 
the  one  that  I  have  ftated,  and  the  one  that 
I  am  now  ftating  * :  'It  may  be  lawful  for  the 

*  prefident  of  the  faid  college  or  commonalty, 
'  once  in  every  other  year,  at  the  ordinary  comitia 
'  minora,  or  lelTer  meeting  thereof,  to  be  holden 

*  in  the  month  of  June,  to  propofe  any  one  of  the 
'  licentiates,  who  fliall  be  of  ten  years  ftanding,  to 

*  be  admitted  into  the  order  or  clafs  of  fellows  of 

*  the  faid  college  or  commonalty,  who  if  the 

*  major  part  of  the  faid  comitia  minora  by  their 

*  fuffrages  to  be  taken  by  ballot  fliall  confent 

'  thereto, 

*  Thefe  two  were  the  only  bye-laws  inquired  after,  and  if 
they  were  made,  as  Mr.  Dampier  obferved,  about  the  year 
1778,  the  college  and  their  counfel  had  taken  feven  years  in 
contriving  and  enabling  them,  after  the  laft  exhortation  of 
Lord  Mansfield,  in  1771. 


[    257  ] 

'  thereto,  may  be  propofed  by  the  prefident  at 
the  ordinary  comitia  raajora,  or  greater  meeting 
of  the  faid  college,  to  be  holden  on  the  day 
after  the  nativity  of  St.  John  the  Baptitl,  to  be 
'  elefted  a  fellow,  and  if  the  major  part  of  the 
"  fellows  then  prefent,  fliall  confent  thereto  by 
'  ballot,  he  may  be  immediately  admitted.' 

"  It  is  then  ftated  by  Dr.  Gifborne,  and  this 
.  the  laft  part  of  the  affidavit,  that  I  need 
Trouble  the  court  with;  '  that  Dr.  Chriftopher 
'  Stanger,  in  obedience  to  a  ftatute,  ordinance,  or 
'  bye-law  of  the  faid  college  or  commonalty, 
'  then  and  now  in  full  force  and  effeft,  did  pre- 
'  vioufly  to  his  being  admitted  a  licentiate,  give 
'  his  faith  or  promife  to  the  faid  prefident  and  col- 
'  lege  or  commonalty,  that  he  would  obferve  the 
'  ftatutes  of  the  faid  college  or  commonalty,  or 
'  readily  pay  the  fines  to  be  impofed  upon  him 
'  for  his  difobedience  thereof.'  I  take  for  granted, 
that  it  is  not  meant  to  be  contended;  indeed  I 
lliould  imagine  that  the  very  application  to  the 
court  fliews  it  is  not  meant  to  be  contended; 
bat  being  a  licentiate  conftitutes  the  party,  fo 
eing  a  licentiate,  a  fellow  of  the  college ;  or 
nat  it  neccffarily  entitles  him  upon  an  examina- 
ion  by  the  collego^^o  become  a  fellow,  as  con- 
rradiftinguifiied  from  any  man  not  a  licentiate.  I 

S  could 
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could  rather  wifli  that  I  knew  in  this  ftage  of  the 
bufinefs,  whether  that  was  to  be  contended  or 
not." 

Mr.  Serjeant  Adair.  "  Certainly  not." 

Mr.  Erjkinc.  "  Then  your  Lordfliip  will  ob- 
ferve  that  it  is  clearly  admitted  now,  and  indeed 
after  hearing  the  authorities,  which  I  fliall  refer 
to,  it  could  not  be  difputed,  that  there  is  a  diffe- 
rence between  the  governing  part  of  this  corpo- 
ration, as  there  muft  in  common  fenfe  be,  and 
thofe  who  conftitute  the  governed.    The  obje£t 
of  the  charter  of  incorporation  is  obvious,  the 
profefllon  of  phyfic  is  of  vaft  importance  to 
the  public;  it  was  neceflary  that  it  fliould  not 
be  exercifed  by  unfkilful  perfons;  it  was,  there- 
fore, thought  proper  by  the  legiflature,  and  by 
his  Majefty  attending  in  his  legiflative  capacity 
to  the  intereft  of  the  country,  to  protect  the 
public  againft  fuch  ignorant  and  unfkilful  prafti- 
tionersj  it  therefore  erefted  this  learned  body 
into  a  corporation  for  that  purpofe.  Dr.  Linacre, 
the  friend  of  the  great  Erafmus,  and  others  were 
appointed  the  firft  members  of  the  college,  and 
they  were  to  continue  themfelves,  from  time  to 
time;  and  the  objeft  was — '  et  quod  eadem  com- 
*  munitas  live  collegium,  fingulis  annis  in  perpe- 

'  tuum. 
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tuum,  eligere  poflint  et  facere  cle  communitate 
ilia  aliquem  providum  virum  et  in  facultate 
medicina;  expertum  in  pra;fidentem  ejufdem 
collegii,  five  communitatis  ad  fupervidendum 
recognofcendum  et  gubernandum,  pro  illo  anno, 
collegium  five  communitatem  praedi6tam  et 
omnes  homines  ejufdem  facultatis.' 

"  My  Lord  Mansfield  and  Mr.  Juftice  Yates, 
aid  thefe  words,  which  I  have  lail  read,  demon- 
l  ated  that  thofe  perfons,  who  were  the  govern- 
iig  part  of  the  corporation,  were  not  only  to 
liake  bye-laws  and  regulations  for  the  govern- 
ment of  thofe  perfons  who  are  to  be  the  prattifers 

phyfic ;  that  they  are  not  only  to  make  laws  to 
Mvern  themfelves,  but  alfo  all  men  of  the  fame 

culty  of  phyfic ;  which  fliews,  that  the  licen- 
iates,  they  were  authorized  to  appoint,  were  a 

fferent  body  of  men;  and  in  the  fame  manner 

ey  are  allowed  to  make  bye-laws,    I  am  now 

ading  from  Sir  James  Burrows,  which  I  com- 
ared  the  other  day  with  the  affidavit  of  my 

:end  the  Serjeant;  they  are  to  make  bye-laws, 
pro  falubri  gubcrnatione  fupervifu  et  corre£tione 
collegii  feu  communitatis  pr£cdi£tai  et  omniun:| 
hominum  eandem  facultaterti  in  di6ta  civitate 

'xercentium.'  So  that  the  bye-laws  they  are 
'  make  are  not  only  for  the  governing  of  the 

S  2  college 
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college  of  phyficians,  but  of  all  the  perfons  of 
the  fame  profeflion,  as  ftated  in  the  other  part  of 
the  charter. 

"  Though  Sir  James  Burrows  faid,  and  very 
truly,  in  his  report,  that  it  would  require  a 
volume  to  give  a  full  and  particular  detail  of  this 
long  conteft  between  the  fellows  and  the  licen- 
tiates, which  was  litigated  with  great  fpirit  and 
cagernefs;  yet  I  am  humbly  of  opinion,  and  I 
think  1  fliall  juftify  that  opinion  to  the  court,  be- 
fore I  have  fpokeii  for  any  confiderable  length  of 
time,  that  there  never  was  in  judgment  before 
this  court  (whatever  may  be  your  Lordfliip's 
ultimate  determination  upon  the  fubjeft)  a  fliorter 
or  a  plainer  propofitionj  and  that  there  never 
was  any  matter  which  lies  involved  in  charter 
and  ftatutes,  which  comes  more,  to  ufe  a  com- 
mon phrafe,  into  a  nut-fliell.  It  is  not  denied^ 
that  the  college  of  phyficians  have  a  power  of 
making  bye-laws  for  the  due  exercife  of  the 
authority,  veiled  in  them  by  the  ftatute  and  by 
the  charter;  it  is  not  denied  that,  they  have  the 
fole  power  of  examining  who  is  fit.  It  is  ad- 
mitted, that  your  Lordfliips  never  can  know  the 
principles  upon  which  they  decide  upon  the  fit- 
nefs  or  the  unfitnefs ;  whether  they  fliall  con- 
fider  the  learned  languages  to  be  necelTary  either 

for 
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or  a  licentiate  or  for  a  fellow,  in  order  to  pre- 

'  ent  the  profeffion's  degenerating  in  that  learn- 
ing which  fhould  accompany  fuch  a  profeffion. 
Whatever  other  fciences  they  may  acquire  fuch  a 
competence  in,  as  conne£led  with  that  philofophy 
of  nature  which  is  abfolutely  necelfary  for  the  due 
underftanding  of  the  difeafes  of  the  human  body, 
and  of  the  cures  neceffary  to  be  performed  upon 
them  J  your  Lordfliips  are  neither  acquainted 
with  nor  can  poffibly,  by  the  jurifdiction  you  have, 
know.  Thefe  powers  are  given  to  them  abfolutely; 
if  they  are  corruptly  exercifed,  you  will  punifh 
hy  information  thofe  who  corruptly  abufe  the 

ruft  repofed  in  them;  but  as  your  Lordfliip's 
!)redecefror  faid  in  this  court,  unlefs  they  are  cor- 

uptly  abufed  in  the  exercife,you  cannot  examine 
the  propriety  of  the  exercife  of  them,  you  cannot 
nor  will  not  inveftigate  the  principles  of  the 

xercife  of  them;  and,  therefore,  it  is  admitted 
to  me,  that  a  licentiate  is  not  a  fellow;  that  he 
may  be  fit  for  a  licentiate,  and  may  not  be  fit  for 

fellow;  that  the  college  may  adjudge  him  to  be 
'It  for  a  licentiate,  but,  upon  principles  which 
V  our  Lordfliip  cannot  inveftigate,  may  deny  that 

e  is  fit  to  be  a  fellow,  and  that  they  have  a 
ight  to  make  bye-laws  and  ordinances  for  the 
lue  regulation  of  fuch  an  important  jurifdiftion, 

i  the  determination  of  the  fitnefs  for  the  one 

fituation 


[    262  ] 

fituation  or  the  other,  which  you  alfo  cannot 
fcrutinize  or  invcftigate*. 

"  Then  what  are  we  aflembled  here  upon ;  why 
upon  this  grave  and  notable  queflion — Whether 
the  bye-laws  which  I  have  read  to  your  Lordlhip, 
taken  altogether  as  one  body ;  thofe  that  are  fitbfe- 
quent,  qualifying,  rejlraijmg,  and  modifying  thofe  that 
are  antecedent  ?  Whether  all  thefe  taken  together  con- 
ftitute  a  reafonable  body  of  bye-laws,  within  the  mean- 
ing of  the  charter,  granted  by  the  king,  and  con- 
firmed by  an  aft  of  the  legiflature?  or,  Whether 
thefe  bye-laws  Ihut  out  any  perfons  who  had  a 
right  by  fome  privilege  inherent  in  therti  as 
Britifli  fubjefts,  under  this  charter,  and  this  aft 
of  parliament,  from  becoming  members  of  this 
grave  and  learned  body. 

"  The  firfl:  thing  I  could  advert  to,  is  this— 
That  we  are  not  here  upon  a  qualification  to  be 
a  licentiate  or  praflifer  of  phyfic ;  and  that  no 

one 

*  Although  the  judges  cannot  invefligate  thp  grounds  upon 
which  examiners,  in  a  learned  profeffion,  determine  that  a 
candidate  polTefTes,  or  does  not  polFefs  th^t  portion  of  learning 
and  Ikill,  which  qualifies  him  for  the  fituation  he  claims  in  Jt, 
they  can  certainly  determine  under  what  circuniftances  he 
ought  to  be  admitted  to  a  trial  of  his  qualifications;  otherwife 
the  college  might  require,  as  an  antecedent  criterion  of  fitneft* 
that  a  candidate  fliould  have  been  educated  among  the  Hot* 
tentots,  or  fpeak  the  language  of  Otalieite. 
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ne  of  the  bye-laws^  which  may  be  reafonable  as 
applied  to  fellovvfhips,  but  which  your  Lordfliip 
might  not  think  reafonable  as  applied  to  licen- 
tiates, have  any  application  to  the  latter  clafs  of 
men;  the  college  of  phyficians  have  not  thought 
!t  neceffary,  they  have  not  thought  it  wife,  to 
pply  them  to  the  latter  clafs  of  men,  for  the 
ordinary  praGice  of  phyfic.    I  wifli  the  learned 
erjeant  to  underftand,  I  do  not  mean  to  admit 
I  hat  if  they  had  thought  the  extending  of  thefe 
ye-laws  to  thofe,  who  even  were  to  have  the 
harafter  of  licentiate  only,  would  have  been  be- 
neficial to  the  exercife  of  that  learned  profeffion, 
nd  that  in  their  honeft  judgment,  the  application 
1  thefe  rules,  even  to  the  body  of  licentiates, 
.  ould  have  been  like  wife  falutary  in  the  due  exer- 
ife  of  their  authority,  I  am  by  no  means  prepar- 
d  to  admit,  that  they  might  not  have  extended 
that  ftatute  even  to  licentiates;  but,  I  fay,  they 
ave  not  done  fo,  and  it  is  eafy  to  fee  why  they 
have  not;  a  licentiate  is  a  perfon  who  by  his  ex- 
orience  in  medicine,  is  to  a6l  in  that  profeffion 
1  this  metropolis,  and  within  the  circuit  of  feven 
liles  round  it;  the  college  of  phyficians  thought, 
ihat  though  undoubtedly  phyfic  is  a  learned  pro- 
•ffion,  and  requires,  as  moft  unqueftionably  it 
oes,  a  knowledge  of  the  ancient  tongues,  for 
iuch  better  reafons,  perhaps,  than  any  other 

learned 
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learned  profelTions  require  it,  becaufe  the  greateft 
profeflbrs  of  the  art  of  phyfic,  lived  in  thofe 
countries,  and  in  thofe  times  which  have  left  no 
language  behind  them,  but  what  is  to  be  found 
in  the  records  and  monuments  of  learning  in 
thofe  tongues  that  are  loft ;  but  ftill,  in  the  ordi- 
nary profefTioii  of  phyfic,  if  a  man  has  a  good 
charafter,  if  he  has  ftudied  in  the  various  ways 
by  which  learning  may  be  acquired  without  that 
regularity  of  fyltem,  and  going  through  the  ellab' 
liflied  places  for  learning  in  this  kingdom;  name- 
ly, the  univerfities;  it  was  thought  to  be  drawing 
the  cord  too  tight  by  the  college,  to  render  that 
neceflary  for  the  charaftcr  of  a  licentiate;  there- 
fore any  man,  let  him  have  ftudied  phyfic  where 
he  will,  or  not  have  ftudied  it  at  all,  if  he  has  by 
the  acutenefs  of  the  faculties  God  has  given  him, 
fo  far  acquired  a  knowledge  of  the  thing,  that 
when  he  prefents  himfelf  to  the  college,  he  ap- 
pears to  be  qualified  for  the  exercife  of  every 
branch  of  the  profeffion,  he  may  praclife  as  coni' 
pletely  as  the  prefident  of  the  college  himfelt*. 

And 

*  The  learned  coiinfel  has  been  mifinformed.  Thofe  who 
are  examined  for  a  licence,  muft  have  ftudied,  and  refided  two 
years  in  the  iiniverfity  in  which  they  graduated,  and  have 
completed  their  26lh  year,  before  they  can  be  admitted  to  ex- 
amination under  the  prefent  bye-la\<'S.  Pending  the  late  trial, 
a  phyfician  who  had  ftudied  three  years  in  Edinburgh,  was 

rcfuffti 
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'Vnd  give  me  leave  to  add,  meaning  no  fort  of 
iifrefpeft  to  Dr.  Stanger,  who  I  take  for  granted 
s  an  eminently  learned  man:  and,  therefore,  who 
;ould  certainly  bring  hinifelf  within  the  meaning 
)f  thefe  two  bye-laws;  let  me  remind  Dr.  Stanger, 
hat  fuch  men  as  Sydenham  were  in,  the  fituation 
hat  he  confiders  it  an  exclufion  to  be  admitted  to; 
et  me  remind  him,  that  fome  of  the  greateft  men 
[hat  this  comitry  has  feen,  as  profefTors  of  phyfic, 
'lave  been  admitted  into  the  college  of  phyficians, 
owing  to  the  bye-laws,  which  he  will  not  ac- 
knowledge, and  receiving  the  right  to  pra£life 
ohyfic,  upon  being  recommended  by  one  of  the 
ellows,  which  Dr.  Stanger,  I  fuppofe,  thinks  him- 
"elf  fuperior  to  alking,  by  his  coming  to  fupport 
lis  claim  by  your  Lordfhip's  authority:  Dr.-  Hugh 
)mith  fo  praftifed  under  this  bye-law.  Dr.  For- 
lyce  fo  praftifed ;  a  gentleman  whom  I  am  ftill 
ctter  acquainted  with,  a  more  eminent,  perfon, 
'  believe,  will  be  found  not  to  exid  any  where,  a 
nan  whom  I  greatly  refpe£t,  and  have  long 

known, 

Siifed  examination  for  a  licence,  becaufe  he  had  not  refided 
■o  years  in  the  univerfity  where  he  had  graduated. 
It  is  well  known  that  the  examinations  of  the  licentiates, 
'-■  exaclly  fimilar  to  thofe  the  fellows  undergo,  with  the 
ception  of  the  examination  in  Greek,  which  was  only 
opted  to  deter  the  licentiates  from  applying  imder  the  bye- 
profeffing  to  entitle  them  when  of  feven  years  ftanding, 
be  examined  for  the  fellowfliip,  and  upon  which  very  little 
rrefs  is  laid,  when  the  claimant  has  graduated  at  Oxford  of 
imbridge. 
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known,  Dr.  Carmichal  Smith,  fo  pra6tifed,  and  fo 
praftifes*. 

*'  I  apprehend  I  might  put  a  flat  bar  to  the 
application  altogether,  upon  a  fhort  point,  but  I 
am  not  defired  to  do  fo;  at  the  fame  time  I  will 
take  your  Lordfliip's  opinion  upon  it.  This 
gentleman  ftates,  that  in  the  year  1789,  he  ap- 
plied to  be  a  licentiate,  and  that  when  he  took 
upon  himfelf  the  charafter  of  a  licentiate,  in  con- 
fequence  of  an  application  to  the  college,  he 
made  oath,  that  he  would  obferve  all  the  ftatutes 
and  bye-laws  of  the  college :  now  does  that 
mean,  I  will  obey  all  the  ftatutes  and  bye-laws 
that  are  palatable  to  me,  or  that  I  may  choofe  to 
think  legal  ?  The  court  exprefsly  faid,  in  Dr. 
Letch's  cafe,  that  a  man  fhould  not  become  a 
licentiate,  and  then  pra6tife  a  cheat  upon  the 
college.  I  do  not  mean  to  fay  any  thing  offen- 
five  of  Dr.  Stanger;  he  will  underftand  that  I 
am  ufmg  the  words  of  Lord  Mansfield — '  They 
'  are  perfons  who  fet  up  a  title  direttly  contrary  to 

*  the  fenfe  in  which  their  licence  is  given  to 

*  them,  and  received  by  them;  they  cannot  avail 

*  themfelves 

*  Undoubtedly  the  immortal  Sydenham,  and  many  other 
moft  diftinguiflicd  phyficians  have,  (10  the  difgrace  of  the  col- 
lege) been  excluded,  but  no  man  was  ever  admitted  on  the 
proportion  of  a  fellow,  under  the  bye-law  alluded  to.  The 
phylicians  mentioned  by  Mr.  Erlkine,  were  admitted  under 
the  recommendation  of  the  prefident,  fpeciali  gratia. 
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themfelves  of  their  inftrument  in  this  way,  it 
would  be  a  cheat  upon  the  college.'  I  admit 
liere  is  a  difference  between  the  two  cafes,  be- 
.  aufe  Dr.  Letch  faid,  I  am  a  licentiate,  and  there- 
)re  have  a  right  to  be  a  fellow*. 

"  My  friend,  Mr.  Serjeant  Adair,  gives  up  that 
power,  and  fays,  I  do  not  come  here  becaufe  I 
im  a  licentiate,  but  I  come  here  as  I  might  come 
had  I  not  been  a  licentiate ;  if  I  was  a  tooth- 
Irawer  in  Fetter  Lane,  I  might  come  and  demand 
xamination ;  for  that  is  the  propofition  my  friend 
luft  make  out.    But  in  what  manner  did  the 
ourt  put  this  in  the  cafe  of  Dr.  Letch  ?  They 
Lit  it  by  way  of  eftopel,  and  fee  whether  that 
itopel  does  not  apply  here.  They  could  not  fay 
)  Dr.  Letch,  if  being  a  licentiate  does  entitle 
ou  by  law  to  be  a  fellow  of  the  college :  fir,  you 
lit  a  cheat  upon  the  college,  for  it  is  not  a  cheat 

upon 

Lord  Mansfield's  meaning  is  here  mifconftrued.  His  ex- 
:  cfs  words  are,  '  They  (the  licentiates)  are  perfons  who  fet 
up  a  title  direftly  contrary  to  the  /en/?  in  wliich  their  licence 
is  given  to  them,  and  received  them.  They  cannot  avail 
'hemfelves  of  their  inftrument  in  t/tis  way :  it  would  be  a 
>/ieat  upon  the  college.'  Burrow's  Reports,  b.  iv.  p.  2198. 
ord  Mansfield  here  exprefsly  fays,  '  That  to  claim  the  fellow- 
fliip  by  virtue  of  the  licence,  was  to  put  a  cheat  upon  the 
'  ollege.'  Inftead  of  imputing  a  breach  of  engagement  to  the 
cntiatcs,  on  account  of  their  attempts  to  abolifli  the  illegal 
>  c-laws  of  the  college,  he  encouraged  them  to  proceed,  by 
)inting  out  to  them  the  very  mode  which  the  licentiates  have 
!')ptcd. 
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upon  the  college  to  accept  from  them  a  particular 
fituation,  and  then  fo  aflc  of  them  all  that  the 
law  by  that  charafter  gives  you.  If,  when  you 
became  a  licentiate,  you  took  the  oath,  Dr.  Stan- 
ger  took,  to  obey  the  bye-laws  and  ftatutes  of 
the  college  ;  though  it  may  be  true,  according  to 
your  argument,  that  you  are  by  the  flatutes  of 
the  college  and  the  charter,  properly  underftood, 
entitled  to  be  a  fellow,  yet  it  does  not  lie  in  your 
mouth  to  fay  it,  becaufe  you  fliall  not  prafitife  a 
cheat  upon  the  college,  by  advancing  upon  the 
charadter  that  they  have  given  you,  a  conclufion 
which  was  not  intended,  when  that  charaftcr 
was  given  you.  Now,  though  I  have  no  anxiety 
upon  this  part  of  the  cafe,  and  rather  indeed  have 
been  diredfed  to  pafs  it  by ;  yet  let  us  fee  whether 
it  be  polTible  to  avoid  the  inevitable  conclufion 
of  it  in  application  to  this  cafe.  This  gentleman 
fays,  I  do  not  build  upon  the  charafter  of  licen- 
tiate, and  therefore  you  cannot  apply  the  ar- 
gument of  eftopel  put  upon  Dr.  Letch.  My 
anfwer  is  :  I  can  apply  it,  becaufe  the  eftopel  in 
Dr.  Letch's  cafe  was  his  fubfcription  to  the 
ftatutes  of  the  college,  upon  his  being  admitted  a 
licentiate  *.  So  has  Dr.  Stanger  agreed,  upon  his 
oath,  to  abide  by  all  the  ftatutes  which  he  now 

comes 

*  Dr.  Letch  had  not  fubfcribed  the  bye-laws  of  the  col- 
lege, nor  been  admitted  a  licentiate.  See  his  cafe,  Bur.  Rei^- 
b.  4.  p.  a  1 86. 


[    269  ] 

omes  before  your  L  ordfliip  to  impugn.  He 
onfents  to  be  bound  by  the  ftatutes  of  that  cor- 
poration of  which  he  is  become  a  member ;  he 
admits  that  thefe  bye-laws  are  wife  and  whole- 
ibme ;  it  is  true,  he  does  not  fay  that  in  his  rule 
or  by  his  counfel,  but  he  does  fay  it  to  the  col- 
lege ;  for  in  the  preamble  to  the  paper  he  read 
to  Sir  George  Baker,  he  fays,  that  having  ftudied 
phylic,  taken 'his  degree,  and  being  a  licentiate, 
lie  defires  to  be  admitted ;  and  in  order  to  entitle 
hicnfelf  to  be  admitted,  he  calls  upon  them  to 
admit  him  to  examination ;  therefore,  I  fay,  that 
fuppofrng  my  friend  could  make  it  out  that  a 
mere  ftranger  might  come  here  to  agitate  the 
<lueftion,  which  my  friend  feeks  to  agitate,  as  if 
liis  gentleman  was  a  ftranger;  for  fuch  is  the 
iorm  of  the  rule  j  he  could  not  be  permitted  to 
agitate  it  as  a  licentiate  of  the  college,  becaufe, 
though  the  eftopel  in  Dr.  Letch's  cafe  differed 
trom  this  cafe  in  this  refpeft,  that  Dr.  Letch 
.  laimed  the  character  of  a  fellow  as  the  necefifary 
confequence  of  the  character  of  a  licentiate  ; 
yet  the  anfwer  the  court  gave  was :  that  he  was 
cftopped  from  going  upon  that  legal  confequence, 
fuppofing  it  a  legal  confequence,  that  you  fliould 
be  a  fellow  becaufe  you  are  a  licentiate.  We 
will  not  allow  you  to  plead,  that  one  is  the  con- 
fequence of  the  other.    Why  would  they  not 
allow  him  to  plead  that  one  was  the  confequence 
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of  the  other  ?  Bccaufe  he  had  eftopped  himrelf 
by  the  oath  he  had  taken  as  a  licentiate  *. 

"  Now,  with  regard  to  the  merits  of  the  cafe, 
Mr.  Serjeant  Adair  muft  here  confider  Dr.  Stan- 
gcr  as  a  mere  ftrangerj  I  have  ah-eady,  and  I 
meant  it  candidly  and  fairly.  I  have  donejuftice 
to  this  gentleman,  who,  I  have  no  doubt,  is  a 
learned  man,  and  a  pcrfon  of  honour  and  cha- 
rafter  in  his  profeflion ;  I  am  not  inftrufted  to 
make  any  infin nation  to  the  contrary,  and  your 
Lordllnp  may  be  very  fure  I  fliall  feel  no  inclina- 
tion of  that  fort  myfelf;  but  Mr.  Serjeant  Adair 
difrobes  his  client  of  all  the  refpeft  that  be- 
longs to  l,im.  He  comes  here,  having  ftudied  at 
Edinburgh,  where  I  believe  as  much  learning  is 
to  be  acquired  as  any  where.  I  wifli  other  uni- 
verfities  in  Scotland  would  take  care  not  to  give 
tcftimonials  of  that  learning,  which  they  are  as 
capable  of  infufing  as  any  inftitutions  in  the  world. 

I  wifli 

*  Mr.  Erfkine  appears  to  have  been  led  to  this  erroneous 
conclufion,  by  fuppofing  that  Lord  Mansfield  had  ufed  the 
expreffion,  of  putting  a  cheat  upon  the  college  in  tlie  cafe  of 
Dr.  Letch;  and  from  fuppofing  that  the  engagement  to  ob- 
ferve  the  bye-laws,  was  confidered  by  the  judges  as  an  eftopel 
to  a  licentiate's  claim  to  the  fellowfliip,  in  both  of  which  iup- 
pofitions  he  was  miftaken.  Dr.  Letch  was  not  a  licentiate 
when  he  applied  to  be  admitted  a  fellow ;  and  in  the  trials  lub- 
fequent  to  his,  the  engagement  was  never  alluded  to  by  the 
bench  as  an  eftopel. 
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i  wifli  they  would  take  care  not  to  give  teftlmonials 
)t  the  learning  of  perfons,  which  has  not  been 
)btained  under  their- own  eye,  and  their  own 
urifdiclion,  and  then  we  Ihould  not  hear  reflec- 
ions  of  the  fort,  which  we  fometimes  do  hear,  of 
my  abufe  of  thofe  noble  inftitutions.  Mr.  Serjeant 
\dair  comes  here  and  difrobes  Dr.  Stanger  of  all 
he  character  that  belongs  to  him;  he  does  not 
ome  here  as  a  man  that  has  ftudied  at  Edin- 
burgh and  encircled  the  globe  in  order  to  obtain 
arning ;  he  does  not  claim  any  thing  for  him  as 
profeflbr  of  Grefliam  College ;  as  being  an 
ifeful  phyfician,  I  have  no  doubt,  of  the  Found- 
Hofpital.    No — but  as  I  ftated  before,  acr 
rding  to  the  ground  upon  which  this  claim  is 
lade,  all  the  tooth-drawers  or  bottle-conjurers  to 
e  found  in  London,  all  the  vagabonds  that  can 
e  vomited  out  of  the  allies  and  corners  of  this 
)wn,  may  come  and  make  a  riot  at  the  door  of 
e  college  of  phyficians,  and  demand  examina- 
)n.   My  friend  fliakes  his  head  at  this.   I  fliould 
e  glad  to  know  what  is  to  prevent  them?  1 
now  a  juftice  of  peace  would  difperfe  them; 
it  I  want  to  know  what  is  to  prevent  any  man 
manding  examination  upon  the  footing  of  this 
lie,  as  applied  to  any  man  who  will  fay  that  he 
fit.    My  friend  fays  he  does  not  come  here  as 
licentiate ;  there  is  no  antecedent. 


«  Then 
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"  Then  the  queftion  is  this  ;  and  I  fancy  I 
may  foon  relieve  your  Lordfliip  from  hearing  me 
any  longer;-  I  admit  it  to  be  the  duty  of  the  col- 
lege to  examine  ail  that  are  fit.  Then,  have  they 
a  right  to  judge  of  the  manner  in  which  they  (hall 
fet  about  that  examination  ?  Have  they  a  right  to 
make  a  bye-law  which  fliall  prevent  frivolous 
and  ufelefs  examinations?  If  they  have  a  right  to 
judge  of  fitnefs,  have  they  not  a  right  to  point 
out  certain  modes  of  education  by  which  that 
fitnefs  is  generally  to  be  acquired  ? 

"  When  I  had  the  honour  to  addrefs  myfelf 
laft  to  your  Lordfliip,  I  certainly  admitted,  as  I 
admit  again,  that  nature  every  now  and  then,  for 
reafons  that  are  infcrutable,  without  ftudy,  and 
without  thofe  preparations  by  which  learning  is 
alone  to  be  acquired,  fends  into  the  world  cha- 
rafters  fo  extraordinary,  that  they  outftrip  all  that 
diligence  is  capable  of  acquiring.  But  then  I 
add  to  that  obfervation,  that  the  inftitutions  ot 
mankind  are  not  made  for  thefe  extraordinary 
phenomena,  they  are  made  for  the  ordinary  re- 
gulation of  human  affairs,  and  for  man  in  his 
ordinary  ftate.  Lord  Mansfield  is  fuppofcd  to 
have  thrown  out,  that  he  difliked  the  bye-laws  as 
they  now  ft:and.  Nothing  like  it.  The  bye-law 
that  Lord  Mansfield  glanced  at,  when  he  faid 
they  might  have  excluded  a  Bocrhaave,  was  a 

bye-law 
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bye-law  which  then  ex'ifted,  that  a  maa  muft  be 
.  Briton  by  birth.    Lord  Mansfield  thought  that 
was  not  a  reafonable  bye-law,  at  leaft,  he  makes 
ufe  of  this  expreiTion.   After  having  ftated  that 
a  Bberhaave  might  have  been  excluded,  he  fays, 
'  If  their  bye-laws  interfere,  with  their  exercifmg 
'  their  own  judgment,  or  prevent  them  from  re- 
'  ceivnig  into  their  body  perfons  known,  or 
thought  by  them  to  be  really  fit  and  qualified, 
fuch  bye-laws  require  regulation ;  fuch  of  them 
indeed  as  only  require  a  proper  education,  and, 
a  fufficient  degree  of  fkill  and  qualification,  may 
be  ftill  retained.' 

"  Now,  what  is  the  bye-law  in  queftion? 
I  here  are  eflabliftments  of  learning  in  this  coun- 
try, the  uriiverfities,  which  your  Lordfliips  very 

veil  know<  cannot  be  kept  up  unlefs  fome  fort 
ot  privileges  are  conferred  upon  them.  I  fhould 
be  glad  to  know  who  would  devote  himfelf  to  the 

iifcipline  of  a  college?  Who  would  fliut  himfelf 
up  within  thofe  walls,  and  devote  his  youth  to 
the  fevere  examinations  which  take  place  at  the 
iiniverfities,  with  refpe6t  to  thofe  ^v ho  really  go 
there  for  the  purpofe  of  learning?  I  admit  there 

re  many  others,  men  of  high  rank  and  quality, 

!iat  may  be  let  loofe  from  that  fort  of  difcipline  ; 
hut  it  would  not  be  fair  to  the  univerfity,  to  fay, 

T  that 
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that  there  is  not  a  wholefome  difcipHne  there. 
No  man  would  go  to  theie  feminaries  if  he  did 
not  derive  advantage  from  them  ;  and  he  does 
derive  advantage  in  all  learned  profeffions. 

"  If  he  does  not  derive  advantage  in  the  ftudy 
of  the  law,  he  derives  the  advantage  of  being 
entitled  to  be  called  to  the  bar  at  an  earlier  pe- 
riod. In  the  church,  pcrfons  are  not  ordained  at 
all,  by  moft  of  thebiniops,unlefs  of  one  or  other  of 
the  univerlities.  Would  a  mandamus  go  to  the 
Bifhop  of  London  if  he  rcfufed  ordination  to  a 
perfon  who  fet  forth  his  learning,  but  had  not 
been  at  either  of  the  univerfities,  and  was  there- 
fore rejected?  But  have  the  college  of  phyficians 
done  that  ?  No  ;  they  have  done  no  more  than 
this — if  you  have  been  at  the  univerfity,  and  hav^ 
acquired  a  degree  and  teflimonials,  without  dif- 
penfation,  we  prefume  that  you  are  learned  from 
the  place  from  whence  you  came,  and  the  dif- 
cipline  you  have  been  engaged  in,  and  we  ex- 
amine you  at  once;  but  if  you  have  not,  (Jo  we 
rejeSl  you  ?  No  ;  but  we  require  that  you  J/iould  he 
introduced  for  examination  by  fome  one  of  thefellc- 
of  the  college,  and  then  we  will  examine  you* .  Is  it 
confiftent  with  common  fenfe  to  fay,  that  there 
is  any  thing  unreafonable  in  that  ? 

"  I  ihall 

*  See.  p.  139  of  this  \Vork. 
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*'  I  fliall  be  replied  to,  no  doubt,  here,  by  fome 
t  the  learned  benchers  of  the  focieties  of  the 
iavv.    I  have  the  honour  to  be  in  that  fituation 
myfelf.    I  fliould  be  extremely  forry,  and,  I  am 
])erfuaded,  my  learned  friends  would  be  equally 
i'o,  in  the  exercife  of  a  jurifdiftion,  very  much 
refembling  this  jurifdiQion,  to  be  impeached  to 
clay.    I  profefs  here,  publicly,  that  I  fliould  not 
only  be  forry,  but  very  much  alarmed,  if,  in  the 
situation  I  ftand  in,  as  a  bencher  of  one  of  the  inns 
jf  court,  I  was' capable  of  affenting  to,  "or  en- 
orcing  a  regulation,  which  I  conceived  to  be 
inreafonablej  but  1  have  joined  with  all  others 
:i  this  regulation ;  a  much  feverer  regulation  it  is 
ban  that  of  the  college  of  phyficians,  becaufe  it 
pplies  to  all  perfons,  whereas  theirs  does  not 
pply  to  perfons  who  come  from  the  learned 
miverfities  *,  and  bring  their  teftimonials  from 
hence ;  but  we,  who  ought  to  be  acquainted 
ith  the  rules  and  principles  of  juftice,  and  who 
lould  carry  along  with  us  fome  knowledge  of 

the 

+  The  freedom  of  a  few,  from  this  regulation,  is  tlie  only 
cumftance  which  renders  it  a  grievance  to  the  great  body  of 
yficians.  If  all  were  to  be  propofed,  no  one  could  complain  : 
'  as  the  college  is  now  conftituted,  phyficians  who  have  not 
n  educated  in  the  Engiifli  univerfities  can  only  be  propofed 
thofe  who  have,  (or  the  few  they  have  admitted  through 
our)  and  who  are,  in  general,  averfe  to  their  admiffion,  and 
c  an  intcrcft  in  declining  to  propofe  them. 

T  2 
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the  policy  of  law,  have  made  fuch  a  rule  ;  and,  if 
we  have  a£led  illegally,  we  have  very  little 
apology.  Your  Lordfliips  have  the  fame  authority 
aflembled  in  your  judicial  capacity,  as  judges  over 
our  voluntary  focieties,  as  you  have  over  a  college 
by  mandamus.  I  apprehend,  if  a  perfon  were  to 
apply  to  your  Lordlhips,  and  fay,  I  have  been 
reje6led  at  Lincoln's  Inn.  Why  ?  Becaufe  I  could 
find  nobody  who  would  give  in  my  name  to  the 
benchers  to  be  called  to  the  bar.  You  would 
reje£l  fuch  petition  with  indignation  ;  you  would 
fay,  that  thofe  learned  bodies  who  have  a  jurif- 
diftion  exaftly  fimilar,  only,  that  it  is  directed  and 
referred  to  a  different  profeffion  in  the  regulation, 
and  in  the  learning  and  integrity  of  the  members 
of  which,  the  public  have  a  fimilar  intereft,  inaf- 
much  as  they  exercife  a  profeffion  very  important 
in  every  view  of  it ;  your  Lordftiips  would  fay, 
that  he  ought  not  to  be  admitted,  who  could  not 
find  one  perfon  to  propofe  him  as  fit  to  be  ex- 
amined;  (and  that  is  all  that  we  are  here  con- 
tending for)  becaufe  if  a  man  can  find  any  one 
fellow  of  the  college  to  propofe  him,  he  may  be 
admitted,  provided  they  think  him  fit. 

"  Now  I  will  confent  to  the  learned  Serjeant 
making  this  rule  abfolute,  if  he  can  prove  that 
this  bye-law  is  unreafonable  ;  for  we  are  here 
upon  the  reafonablencfs  of  the  bye-law.    I  read 

that 
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hat  part  of  the  charter  which  gives  them  au- 
hority  to  make  bye-laws,  and  I  defy  the  wit  or 
inagination  of  man  to  put  another  queftion  upon 
he  court  here,  than — Whether  this  clafs  of  bye- 
iws,  taken  altogether,  be  unreafonable  ?  I  confent 

0  the  rule  being  made  abfolute,  if  any  one  of  my 
ihends,  or  all  of  them  together,  can,  in  their  ima- 
gination ;  I  do  not  appeal  to  any  experience  they 
can  bring;  but  if  they  can  in  their  imaginations, 
however  fertile  they  may  be,  figure  to  themfelves 
an  inconvenience  that  may  arife  from  them, 
rhey  may  fay.  Oh,  there  may  be  a  confpiracy 
which  may  exclude  a  virtuous  and  enlightened 
man !  Setting  afide  the  main  improbability,  that 

•embers  of  a  learned  body  could  league  themfelves  in  a 
onfjiiracy  fo  bafe  and  fo  fcandaloiis,  as  to  refufe  to 
famine  a  man  propojed  to  them  by  one  of  their  own 

1  der,  under  their  own  laws  *,  from  a  profeffional 
caloufyf,  left  they  fliould  be  eclipfed  by  that 
)erfon.  As  the  licentiates  can  pra6tife,  as  well 
:^  members  of  the  college,  all  rivalry  is  at  an  end, 
i  they  cannot  exclude  any  perfon,  who  is  fit,  from 
le  practice  of  phyfic. 

"  Then  are  they  not  trufted  with  the  deter- 
aination  of  what  is  fit?  Can  your  Lordfliips  ex- 
amine 

*  The  eloquent  advocate  little  thought  that  his  clients  would 
fcrve  the  opprobrium  he  fo  juftly  attached  to  fuch  condufl, 
t  Or  from  any  other  illiberal  motive,  inconfifient  with  their 
;,-;hted  engagement,  might  have  been  added. 
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amine  the  principles  upon  which  they  decide? 
Can  you  look  at  the  evidence  of  the  learnings 
produced  to  them  ?  Can  you  examine  the  thefis 
which  a  learned  phyfician  choofes  to  give  in? 
Can  you  look  at  his  grammar?  Can  you  look  at 
his  Latin  or  Greek?  Can  you  examine  his  fkill 
in  any  of  the  branches  of  phyfic  ?  Why,  if  he  is 
as  learned  as  ^fculapius,  thefe  perfons  undoubt- 
edly, by  a  majority,  could  rejeft  him  as  unfit,  and 
then  there  is  an  end  of  it,  even  if  he  could  carry 
the  point  before  the  court  to  day.  And  yet  what 
is  the  argument,  that,  when  bowing  to  the  great 
learning  and  ability  of  Lord  Mansfield  upon  that 
occafion,  when  the  college  having  no  other  end 
and  objeft  in  the  world  ;  and  what  other  end  and 
object  can  they  have,  than  the  regulation  of  a 
profeilion,  which  I  will  fay — and  let  Dr.  Stanger 
take  part  of  the  honour  if  he  pleafes;  a  profeflion 
which  not  only  prefcrvcs  the  health  of  our  re- 
lations and  friends,  and  gives  greater  fecurity  to 
human  life,  but  which  I  fay,  alfo  gives  us  a  clafs 
of  men  who  are  an  ornament  to  fociety  and  to 
this  country,  with  a  knowledge  of  the  languages 
and  the  various  branches  of  philofophy,  which 
gives  that  infight  into  nature  and  its  works  which 
are  acquired  in  the  learned  inflitutions,  which 
now  are  to  be  broken  down,  and  all  fort  of  per- 
fons are  to  be  fufTered  to  do — What  ?  Not  to  prac- 
tife  phyfic,  for  they  pra6life  it  already,  but  they 

are 
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are  to  be  let  in  for  the  purpofe  of  governing  one 
of  the  vvifefl:  and  the  moft  learned  bodies  ;  of  go- 
verning men  who,  one  and  all  of  them,  almoft,  are 
deeply  (killed  in  every  thing  that  learning  and 
faience  have  brought  forth  in  any  age  ^  and  yet, 
torfooth,  it  is  to  be  confidered,  as  if  the  charter 
and  a£l:s  of  parliament  were  likely  to  fuffer,  be- 
caufe  a  man  has  kept  his  learning  fo  much  to 
himfelf,  that  nobody  could  ever  find  it  out,  fo  as 
to  be  able  to  think  it  was  wife  or  decent  to  pro- 
pofe  him ;  or  elfe,  that  he  is  fuch  a  phenomenon 
in  human  fliape,  that  there  muft  be  a  confpiracy 
imong  them  to  keep  him  out,  left  he  Ihould 
cclipfe  them  all.  I  am  fure  Dr.  Stanger  does  not 
wifli  to  reprefent  himfelf  as  fuch  a  perfon  ;  but  I 
am  certain  that  if  Dr.  Stanger  would  have  ap- 
plied to  the  college,  as  men  of  the  firft  learning 
in  every  age  have  applied  to  it,  he  would  have 
been  admitted. 

"  We  are  upon  a  charter  which  has  exifted 
tor  above  two  hundred  years,  the  words  of 
which  will  bear  the  conftruftion,  and  no  man 
an  refufe  them  the  conftrudtion  which  we  put 
ipon  them.    It  is  admitted  that  the  licentiates 
are  a  body  created  by  the  college,  and  fubordi- 
late  to  them.    That  they  are  not  becaufe  licen- 
iates  entitled  to  be  fellows,  but  there  refts  an 
xamination  in  the  college  before  they  lift  them 

up 
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up  to  that  fituation.  Then  look  at  the  ufage; 
your  LordOiips  did  fo  in  the  cafe  of  Liverpool} 
_your  Lordlhips  have  done  fo  in  all  the  cafes  of 
that  defcription;  you  have  faid,  that  whenever 
the  words  of  any  inftitution  will  bear  it,  you 
muft  go  back,  as  near  as  you  can,  to  the  time 
when  that  inftitution  was  created.  This  is  not 
an  inftitution  for  the  purpofe  of  colle6ting  toge- 
ther fome  low  vulgar  corporation,  extremely 
likely  to  mifunderftand  the  law,  and  not  lefs 
likely  to  abufe  it,  though  they  underftood  it; 
your  Lordfliips  will  not  be  apt  fo  to  fuppofe 
concerning  this  learned  body,  lefs  ftill  would  you 
expert,  that  in  the  reign  of  Charles  the  Second 
it  fliould  be  made  a  fort  of  charge  upon  the 
college  J  that  they  had  departed  from  their  own 
inftitution;  that  they  had  fufFered  perfons  not 
educated  in  the  feminaries  of  learning,  to  come 
into  their  degree;  and  that  therefore,  a  letter, 
which  I  take  to  be  a  grave  piece  of  evidence  for 
your  Lordfhips  confideration,  though  not  as  legal 
evidence,  that  the  King's  Majefty,  iitting  in 
Council,  advifed  by  thofe  in  whom  the  law  trufts, 
and  who  are  generally  perfons  the  moft  eminent 
for  learning,  and  who  could  have  no  intereft  in 
advifing  the  king  to  ifTue  a  command  which  was 
not  only  bej^ond  his  jurifdiftion,  but  contrary  to 
law  and  the  ordinances  of  the  ftate;  but  your 
Lordfliips  find,  the  King  fends  a  letter  to  the 

college. 
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allege,  and  there  is  a  regular  entry  in  the  books 
the  college,  paying  a  refpeft  and  obedience  to 
lis  letter*. 

"  Your  Lordlhip  finds,  from  that  time,  a  long 
■ll  of  the  moft  eminent  perfons,  not  qualified 
ccording  to  the  rigorous  letter  of  the  former 
lye-laws,  but  coming  in  by  courtefy  and  comi- 
V,  before  there  was  this  bye-law  made;  and 
t  laft,  whe-n  the  cafes  of  Dr.  Letch  and  Dr. 
othergill  came  before  the  court,  when  that  bye- 
aw  ftood  which  required  a  perfon  to  be  a  Briton 
■V  birth,   when  fome  obfervations  fell  from 
ord  Mansfield,  which  deferved  the  greatefi:  at- 
ntion  and  confideration;  the  college  of  phyfi- 
ians  had  a  meeting,  they  confulted  Mr.  Yorke, 
v  Lord  Camden   then  Mr.  Pratt  j   and  the 
atutes  were  made  which  I  read  to  your  Lord- 
ip  upon  a  former  occafion. 

"  Thefe  ftatutes  were  drawn  up  by  a  perfon, 
^-hly  eminent,  as  your  Lordlhip  knows,  for  all 
irning,  and  for  every  virtue,  whom  I  do  not 
me,  only  becaufe  of  his  near  relation  to  one  of 

your 

That  letter  did  not  abfolutely  require  education  in  tiie 
;lifli  univerfiries,  incorporation  in  either  of  them  was  fufti- 
it.  If  the  college  merited  reproach  for  having  admitted 
c  uneducated  perfons,  what  do  they  merit  for  excluding 
beft  educated  phyficians  within  their  jurifdiftion  ? 
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your  Lordlhips  now  upon  the  bench*.  Under 
thefe  circumftances,  and  particularly  as  I  was 
heard  before,  I  will  not  trouble  your  Lordfliip 
any  further. — I  conceive  there  is  no  other  queftion 
here  at  all  before  the  court,  than  whether  the 
bye-laws  are  reafonable  or  unreafonable?  That 
this  gentleman  claims  not  as  a  licentiate,  but  as 
any  indifferent  perfon.  My  propofition  is,  that 
it  is  reafonable  the  college  fliould  fay,  if  you  are 
of  the  univerfities  we  will  examine  you  at  once; 
if  not  of  the  univerfities,  we  do  not  refufe  to 
examine  you,  but  we  confider  it  reafonable  to 
point  out  the  mode  in  which  that  examination 
Ihould  go  forward,  otherwife  we  muft  examine 
all  the  world,  and  we  conceive  that  the  regula- 
tion which  we  have  impofed,  in  order  to  prevent 
frivolous  examinations,  is  not  inconfiftent  with 
the  reafonable  exercife  of  difcretion;  and  which, 
therefore,  is  warranted  by  the  charter,  and  which 
entitles  us  to  make  thefe  ftatutes." 

Mr.  Gibbs.  "  I  am  alfo  of  counfel  in  this  cafe, 
for  the  college  of  phyficians,  who  refift  this  rule; 
and  to  thofe  topics  which  my  learned  Friend  has 
fo  clearly,  acutely,  and  eloquently  treated,  it  is 
impoflible  for  me  to  add  any  thing.    I  flial' 

trouble 

*  He  meant  Dr.  Lawrence,  prefident  of  the  college  when 
thefe  bye-laws  were  made,  and  father  to  Mr.  Juftice  Lawrence, 
one  of  the  judges  of  their  leg.'ility. 
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I  rouble  your  Lordfliip,  very  fliortly,  with  ftating 
nly  what  I  take  to  be  the  points  in  iffue  between 
s,  upon  what  Dr.  Stanger,  who  applies  for  this 
lie,  muft  found  his  claim,  if  it  be  founded  on 
my  thing;  and  I  {hall  fliortly  ftate,  what  anfwer 
we  have  to  give  to  that  claim.    Your  Lordfliip 
will  not  fuppofe  me  to  defert  any  of  thofe  topics, 
which  my  friend  has  fo  ably  infifted  upon,  be- 
caufe  I  omit  them,  I  omit  them  becaufe  I  am 
icnfible  I  can  add  nothing  to  what  he  has  faid — 
What  is  it  Dr.  Stanger  aflcs  of  your  Lordfliips?  It 
is  not,  that  he  may  be  admitted  to  all  the  privi- 
\ges  of  praftifing  phyfic  in  London ;  but  that  he 
lay  be  received  among  thofe  who  are  to  govern 
the  praflifers  of  it. 

"  There  are  two  queftions,  as  it  feems  to  me, 
'  hich  arife  in  this  cafe. 

"  Firft,  Whether  Dr.  Stanger  -has  any  title 
)  what  he  afks,  independent  of  the  bye-law? 
\nd, 

"  Secondly,  Whether,  fuppofing  he  had  that 
itie,  it  be  not  refl:rained  by  the  bye-laws?  Thefe 
wo  queftions  are,  your  Lordfliip  fees,  perfeflly 
ndependent  of  each  other;  for  though  this  bye- 
aw  were  notorioufly  bad  upon  the  face  of  it,  and 
hough  if  it  were  good,  and  Dr.  Stanger  had  any 
'ther  title,  this  bye-law  might  break  in  upon  that 

title  : 
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title;  yet  though  the  bye-law  be  bad,  it  does  not 
follow  from  thence  that  Dr.  Stanger  has  a  title 
to  what  he  afks ;  he  muft  fliew  a  title  which 
would  give  him  a  right  to  what  he  claims,  fup- 
pofing  this  bye-law  never  had  been  made. 

"  I  fliall  take  the  cafe  firft  independent  of  the 
bye-law — 1  fubmit  with  great  deference  to  the 
court,  that  upon  the  true  conftruftion  of  the 
charter  and  the  ftatutes,  as  explained  by  the 
ufage,  there  are  two  different  defcriptions  of 
men,  raifed  by  this  charter  confirmed  by  the 
flatutes;  there  are,  firft,  fellows,  who  are  to  form 
the  body  corporate;  there  are,  next,  the  licen- 
tiates, who  are  a  feparate  body  from  the  fellows, 
and  who  are  to  be  licenfed  by  the  fellows  to 
praclife;  we  are  not  interefted  in  mooting  the 
queftion  at  prefent,  Whether  a  licentiate  be,  or 
be  not,  abfolutely  entitled  to  an  examination, 
and  to  a  confequent  admiiHon  if  he  be  found  fit 
for  the  pradice  of  phyfic?  Perhaps  he  may;  Dr. 
Stanger  has  applied  for,  and  he  has  received  that 
licence;  no  queftion,  therefore,  arifes  upon  that 
part  of  the  cafe. 

"  With  refpeft  to  the  fellows,  the  queftion  ts 
a  very  different  one,  and  I  humbly  infift  before 
your  Lordfliips,  that  thofe  who  are  candidates  for 
the  fellowfliip  of  the  college,  are  eligible  to  be 
ele£led  by  the  fellows;  that  there  is  a  difcretion 

repofed 
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cpofed  in  the  fellows  by  the  charter,  and  by  the 
atute  explained  by  the  ufage,  as  to  how  many 
-hey  will  receive  into  their  body,  and  whom  they 
n'ill  receive;  a  difcretion  to  be  exercifed  honeftly, 
s  every  difcretion  is,  where  it  is  repofed  by  the  law 
a  any  fet  of  men  ;  and  for  the  difhoneft  or  corrupt 
xercife  of  which,  the  college,  or  thofe,who  may  fo 
ifhoneftly  or  corruptly  exercife  it,  are  puniftiable ; 
)Ut  ftill  there  is  a  difcretion  repofed  in  them,  and 
a  the  exercife  of  that  difcretion,  I  fubmit  they 
cannot  be  controlled,  unlefs  it  can  be  fliewn 
that  they  have  afted  corruptly.   I  fhall  contend 
this  upon  the  words  of  the  charter,  fupported 
hy  the  ftatute,  confirmed  and  explained  by  the 
ifage. 

"  By  the  words  of  the  charter  it  is  declared, 
:nat  the  fix  perfons  therein  named ;  the  words  are, 
'  qucE  quo  facilius  rite.peragi  pofTmt  memoratis 
doftoribus,'  then  they  are  mentioned,  '  medicis 
conceflimus  quod  ipfi  omnefque  homines  ejuf- 
•  dem  facultatis  de  et  in  civitate  pra:di£la  fint  in 
'  re  et  nomine  unum  corpus  et  communitas  per- 
petua  five  collegium  perpetuum;'  this  is  the 
part  upon  which  my  friends  found  their  argu- 
ment.   In  a  fubfequent  part  of  the  charter,  your 
Lordfliip  will  fee  thefe  words,  '  conccffimus 
'  etiam  eifdem  przefidenti  et  collegio  feu  commu- 
'  nitati  et  fucceflbribus  fuis,  quod,  nemo  in  di6la 
'  civitate  aut  per  feptem  milliaria  in  circuitu 

'  ejufdem 
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*  ejufdem  exerceat  diclam  facultatem,  nifi  ad  hoc 
'  per  di«Stum  prcefidentem  et  communitateni  feu 

*  fucceflbres  eorum  qui  pro  tempore  fuerint  ad- 
'  milTus  fit  per  ejufdem  priefidentis  et  collegii 
'  literas  figiilo  fuo  communi  figilJatasj'  and  fo  on. 

"  In  the  fecond  a£l:  of  parliament,  the  four- 
teenth and  fifteenth  of  Henry  VIII,  which  is 
ftated  by  the  learned  gentlemen  (though  the 
whole  of  it  is  not  ftated  by  their  affidavit)  there  is 
a  defcription  given  of  thofe  men  who  (hall  be 
licenfed  to  pra£tife  phyfic — '  That  no  perfon  of 
'  the  faid  politic  body  and  commonalty  aforefaid 
'  be  fuffered  to  exercife  and  pra£life  phyfic,  but 
'  only  thofe  perfons  that  be  profound,  fad,  and 

*  difcreet,  groundly  learned,  and  deeply  lludied 
'  in  phyfic'  Here  is  one  defcription  applied  to 
all  the  perfons  to  whom  this  charter,  or  thefe 
ftatutes,  are  applicable;  all  the  fellows,  as  well  as 
licentiates,  are  to  be  profound,  fad,  and  difcreet, 
groundly  learned,  and  deeply  ftudied  in  phyfic. 
There  are  no  diJlinSiions  betioeen  the  qualification  ne- 
cejfary  for  the  members  of  the  college,  and  thofe  to 
whom  the  members  of  the  college  may  grant  licences 
to  praEiife  phyfic;  all  are  to  be  equally  learned*. 
I  am  now,  your  Lordfliip  fees,  upon  the  point, 

that 

*  If  this  be  the  true  conftni(?Hon,  how  can  the  college  jiiflif}' 
having  granted  licences  to  partial  and  inferior  praiflitioncrs,  to 
oculifts,  to  women  ? 
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iiat  there  are  prefcribed  and  defignated  by  the 
aw,  two  fets  of  men,  one  of  whom  are  the  cor- 
loration,  the  other  are  thofe  to  whom  the  cor- 
)oration  may  grant  licences  to  pra61ife  phyfic, 
iiid  to  all  of  them  this  defcription  of  learning 
qually  applies. 

"  Your  LordHiips  fee  at  once,  that  if  they 
vere  all  entitled  to  be  of  one  clafs,  there  could 
■  no  reafon  whatever  for  creating  two  claffes  by 
he  ftatute;  if  all  are  to  be  fellows,  all  will  be 
enfers,  and  there  will  be  none  to  be  licenfed; 
nd  therefore,  although  perhaps  fome  verbal  ar- 
ument  may  be  raifed  by  my  learned  friends 
)on  fome  parts  of  the  ftatute,  which  fay,  that 
efe  fix,  and  the  other  men  praftifing  phyfic, 
:ill  be  a  body  corporate;  yet  I  humbly  infill 
efore  your  Lordfliip,  that,  looking  to  that  word 
ith  the  reft  of  the  charter,  and  other  parts  of 
J  ftatute  which  apply  to  the  fame  fabjeft;  it 
evident  that  thofe  who  granted  that  charter, 
;id  thofe  who  ena61ed  that  ftatute,  looked  to  a 
dy  of  men  all  of  them  poflefled  (I  do  not  meart 
the  fame  degree  of  learning  exa6i:ly)  but  pof- 
fed  of  that  degree  which  was  fiifficient  iy  the 
nite  to  entitle  them  to  either  quality,  and  that 
■re  were  to  be  thofe  two  diftin6t  bodies  of 
n,  all  of  whom  were  to  have  this  qualification; 
vj  were  to  be  the  corporation,  to  be  fellows^  the 

Cither 
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Other  were  to  be  the  body,  whom  the  fellows 
were  to  licenfe*. 

"  Then  what  is  become  of  the  argument  upon 
which  my  friend  is  to  build  his  claim.,  that  they 
are  entitled  to  be  fellows.  They  fay  Dr.  Stanger 
is  entitled  to  be  a  fellow,  becaufe  he  fwears  him- 
felf  to  be  a  man,  profound,  fad,  difcreet,  ground- 
ly  learned,  and  deeply  ftudied  in  phyfic;  why 
that  is  the  defcription  of  all  the  men  to  whom 
licences  are  to  be  granted;  and  if  that  gives  him 
a  title  to  be  admitted  into  the  college,  then  it 
was  perfectly  nugatory  in  thofe  that  paffed  this 
charter,  and  thofe  ftatutes,  to  fay  they  fliould 
licenfe  other  perfons;  becaufe  by  this  argument 
there  would  be  none  but  themfelves:  it  could 
not  be  their  intention,  when  they  point  out  that 
there  fliould  be  two  defcriptions  of  men,  that 
they  fliould  be  all  blended  into  one,  and  that  the 

latter 

*  If  it  were  admitted  that  two  clafles  are  created  by  the 
charter  and  ftntute,  the  members  of  each  of  which  muft  be 
poflefTcd  of  all  the  qualifications  requifite  for  either;  and  that 
the  mode,  by  which  the  fucceffion  was  intended  to  be  kept  up, 
is  fo.obfciire,  that  a  difcretionary  power  of  admitting  mem- 
bers may  be  prefumed  to  be  vefted  in  the  exifting  corpora- 
tors, does  it  follow  that  fuch  difcretion  is  intirely  arbitrary? 
Ought  it  not  to  be  governed  by  principles  confiftent  with  the 
intent  and  nature  of  tiie  grant,  and  the  utility,  and  permanency 
of  the  inflitution?  Is  not  a  corporation  exercifing  fuch  dif- 
cretion, legally  controllable,  if  it  deviates  grofsly  from  thefe 
eflential  principles  ? 
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latter  defcription  of  men  would  be  perfectly 
ufelefs,  becaufe,  whenever  they  pleafed,  they 
might  become  of  the  former  defcription*. 

"  Hitherto  I  have  been  arguing  only  upon  the 
words  of  the  ftatute,  that  there  are  two  different 
jdefcriptions  of  men  pointed  out  by  itj  I  think 
the  contrary  cannot  be  contended  upon  the 
words  of  the  ftatute  3  but  if  I  wanted  any  addi- 
tion to  my  argument,  I  have  the  decifion  of  this 
court  upon  it — this  court  determined  in  the  cafe 
of  the  King,  v.  Dr.  Afkew,.and  in  Dr.  Fother- 
giri's  cafe,  that  there  were  two  defcriptions  of 
men,  that  the  fellows  and  licentiates  were  diffe- 
rent bodies  of  men;  if  fo,  it  is  impoflible  not 
only  that  the  licentiates  fliould  claim  ipfo  fa£fo, 
as  licentiates,  to  be  fellows,  but  that  it  can  be 
contended  that  all  thofe  who  are  qualified  to  be 
licentiates,  are  qualified  alfo  to  be  fellows,  and 
that  is  what  they  mult  contend,  if  they  contend 
any  thing  upon  the  words  of  the  ftatute,  becaufe 
the  words  of  the  ftatute  require  the  fame  qualifi- 
cation for  licentiates — that  they  fliall  be  groundly 
learned,  and  deeply  ftudied  in  phyfic. 

"  1  have 

*  It  is  obvious  that  the  pcrfons  who  might  be  allowed  to 
praftife,  without  being  intitled  to  incorporation,  were  partial 
and  inferior  pradtifers.    Ste  p.  49 — 102. 

IJ 
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"  I  have  not  only  the  words  of  the  charter, 
and  this  decifion  of  the  court  of  King's  Bench, 
but  I  have  the  recognition  of  Dr.  Stanger  him-r 
felf,  that  there  is  this  divifion  of  perfons  pointed 
out  by  the  ftatutc;  he  having  himfelf  been  ad- 
mitted as  a  licentiate,  having  accepted  that 
licence  under  which  he  has  praftifed  for  the  laft 
Teven  or  eight  years,  pointing  him  out  at  his  own 
requcft  as  a  man  who  was  entitled — not  to  be 
a  fellow  of  the  college,  but  entitled  to  pra6tife 
phyfic  on  account  of  the  learning  that  he  had 
acquired  in  the  profcllion  which  he  exercifed — I 
difputc  not  that  learning;  I  agree  in  all  the 
commendations  which  Mr.  Erfkine  has  bellowed 
upon  Dr.  Stanger,  and  which  I  dare  fay  he  de- 
ferves,  but  I  delire  that  he  may  not  in  confe- 
quence  of  thefe  qualifications  which  entitle  him 
to  be  admitted  to  one  thing,  be  admitted  to  ano- 
ther ;  I  admit  they  entitle  him  to  pra£tife  phyfic, 
but  I  contend  they  do  not  give  him  a  right  to 
be  a  fellow,  not  only  are  the  words  of  the 
ftatute,  the  judgment  of  the  court  of  King's 
Bench,  the  recognition  of  Dr.  Stanger  himfelf, 
but  there  is  a  ufage  of  more  than  two  hundred 
years,  in  fupport  of  that  conftru£lion  which  I 
put  upon  the  charter.  Your  Lordfhip  fees  I  am 
infilling  now,  that  the  fellows  are  eligible  by  the 
fellows,  that  it  is  in  the  difcretion  of  the  fel- 
lows 
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lows  to  fay  whom  and  how  many  they  will 
choofe.  There  is  nothing  in  the  charter  which 
points  out  any  particular  qualification  which 
Ihould  entitle  a  man  to  be  a  fellow;  the  qualifi- 
cation in  the  charter  goes  to  thofe  who  fliall  be 
licenfed  as  well  as  fellows;  there  is,  therefore,  na 
diftinguifliing  qualification  pointed  out  to  be  a 
fellow,  it  is  not  pointed  out  of  what  number  the 
college  fliouW  confift;  and,  therefore,  I  contend  it 
is  difcretionary  in  them,  to  fay  of  whom,  and  of 
what  number  it  lliall  confift*. 

"  Now  what  has  been  the  praftice  ?  Dr.  Gif- 
borne  fwears — that  after  a  perfon  has  been  in  the 
clafs  or  order  of  candidates  for  one  year,  and  has 
in  all  things  conformed  to  the  ftatutes  of  the  faid 
college  or  commonalty,  he  may  be  propofed  by 
the  prefident  of  the  college  or  commonalty,  to  - 
the  ordinary  greajter  meeting  of  the  faid  college 
or  community,  to  be  admitted  a  fellow,  and  if 
approved  by  the  majority  of  fellows  then  prefent, 

he 

*  Were  that  the  cafe,  the  licentiates  admitted,  fpeciali 
gratia,  if  a  majority,  mijrht  keep  out  the  graduates  of  the 
Enghfli  iiniverfities ;  " -^w/  //  is  not  an  arbitrary poiver^  but  a 
"  ptrver  coujiled  with  a  truji ;  they  are  bound  to  admit  every  perfon 
•*  "wliom  upon  examination  they  think  fit  to  be  admitted^  within  th» 
'  *'  defcription  of  the  charter^  and  the  a^  of  parliament  which  con- 
'■''^  firms  it." — Lord  Mansfield,  fee  p.  lox. 

U  2 
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he  may  be  admitted.  Can  there  poffibly  be  a 
plamer  defcription  of  an  eleftion  than  this?  He 
cannot  be  admitted,  unlefs  he  is  approved  of  by 
the  majority. — Is  there  any  inftance  in  which  a 
man  has  ever  thrull  himfelf  upon  the  college  by 
any  pretenfions  whatever,  and  obliged  them  to 
admit  him  to  this  office  (which  Dr.  Stanger  now 
claims  to  be  admitted  to)  without  the  approba- 
tion of  the  majority  of  the  fellows,  Which  is  an 
ele£lion?  Then  I  have  the  words  of  the  ftatute,  I 
have  the  judgment  of  the  King's  Bench,  I  have 
the  recognition  of  Dr.  Stanger,  I  have  the  ufage 
of  more  than  two  hundred  vears,  that  there  are 
two  feparate  bodies  in  this  college.  1  have  the 
ufage  of  more  than  two  hundred  years  to  prove, 
that  there  are  tv^'o  feparate  bodies  of  men  in 
the  contemplation  of  this  charter,  one  the  mem- 
bers of  the  corporation,  the  other  that  fet  of  men 
whom  the  corporation  are  to  licence,  and  that 
thofe  who  are  members  of  the  college,  have 
never  from  the  time  of  palling  this  charter  to  the 
prefent  time,  been  thruft  upon  tlie  college  with- 
out the  confent  and  approbation  of  the  majority 
of  the  college,  which  is  an  ele6tion*. 

"  This 

*  Dr.  Stanger  did  not  claim  to  be  admitted  without  an 
eleftion,  but  by  an  elcftion,  provided  he  gave  all  the  tefts  of 
fitnefs,  which  the  charter  and  aft  of  parliament,  or  the  legal 
regulations  of  the  college,  require. 
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This  ufage  would,  I  fliould  conceive,  if  the- 
words  of  the  charter  were  doubtful,  be  con- 
clufive  upon  your  Lordfliips,  in  your  conftruftion 
of  it;  now  it  is  impolFible  to  fay  that  the  words 
of  the  charter  are  clear  upon  the  fubje£l;  it  is 
impoflible  to  fay,  that  there  are  not  thefe  two 
bodies  of  men,  the  fellows  and  the  licentiates; 
it  is  impoffible  to  fay,  that  the  charter  points  out 
any  diftinftion  as.  to  qualification  between  the 
fellows  and  the  licentiates;  it  is  impolTible  to 
fay,  that  the  charter  clearly  defignates  who  fliall 
be  fellows,  and  who  fhall  upon  application  be  ad- 
mitted as  of  right  into  the  fellowHiip;  to  fay  na 
more  of  it,  the  matter  at  lead  remains  in  great 
ambiguity,  in  great  doubt.  Then  your  Lordftiips 
will  conftrue  this  charter,  as  you  have  always 
conftrued  ancient  charters;  you  will  look  to  the 
ufage;  you  will  fee  whether  fuch  a  right  as  is 
now  contended  for,  has  ever  with  fuccefs  been 
contended  for  heretofore;  you  will  look  at  the 
manner  in  which  fellows  have  heretofore  been 
admitted;  that  is  the  rule  by  which  the  court 
always  condufts  itfelf  in  conrtruing  ancient  char- 
ters. Then  you  will  fee  that  no  man  has  ever  been 
admitted  to  this  right,  in  the  way  in  which  Dr. 
Stanger  claims  it,  but  that  the  college  have  always 
■  exercifed  a  difcretion,  and  if  they  have  a  right  to 
•  exercife  a  difcretion,  as  to  whom  they  will  or 
will  not  admit,  then  they  are  in  the  precife  cafe 

of 
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of  a  corporation  confiding  of  an  indefinite  body, 
without  any  particular  qualification,  that  entitles 
a  certain  defcription  of  men  to  be  received  into 
that  body;  confequently  thofe  that  apply  are  eli- 
gible into  tliis  body,  as  they  are  into  any  other 
indefinite  corporation,  they  cannot  be  elected 
without  having  a  certain  qualification;  having 
that  qualification,  it  is  in  the  difcretion  of  the 
college,  whether  they  will  or  not  admit  them. 

"  In  what  a  fituation  would  this  college  be, 
if  it  were  otherwife,  if  every  man,  for  1  defy 
them  to  find  a  diftin6lion  in  the  charter,  between 
the  qualification  between  a  fellow  and  a  licen- 
tiate. If  every  man  prafctifing  phyfic  within 
London,  and  feven  miles  round  it,  was  entitled 
to  be  admitted  into  this  college,  and  to  be  one  of 
the  governors  of  it,  does  your  Lordfliip  think 
that  the  firft  obje^  with  thofe,  who  now  with  fo 
much  credit  to  themfelves,  and  fo  much  benefit 
to  the  public,  remain  fellows  of  this  fociety, 
would  not  be  to  get  out  of  it*.-*  Would  any  of  the 
benefits  of  this  inftitution  remain  to  the  public, 
if  this  conftru£tion  were  put  upon  the  charter.^ 

And 

*  Mr.  Gibbs  maintains  that  the  fame  requifites  of  character, 
learning,  and  fldll,  are  neceffary  for  a  Kcenee  that  are  necefTary 
for  the  fellowfliip,  and  yet  coiicliuies,  that  the  afttial  fellows  of 
the  college  would  be  degraded  by  the  adniillion  of  licentiates, 
with  attainments  equal  to  their  own,  provided  thefe  attain- 
ments were  not  acquired  at  Oxford  or  Cambridge. 
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And  if  the  words  of  the  charter  do  not  necefifarily 
bind  your  Lordftiips  to  fuch  a  conftruftion;  if 
there  is  the  fmalleft  degree  of  doubt  upon  it;  and 
if  there  has  been  a  ufage  fupporting  the  con- 
ftru6lion,  which  I  humbly  conceive  is  the  true 
one,  I  am  fure  your  Lordfliips  will  feel  yourfelves 
bound  to  go  with  that  ufage. 

"  Your  Lordfliip  perceives  that  I  have  been 
arguing  this,  now  wholly  independent,  ot  the 
bye-law ;  I  have  been  confidering  whether  if  no 
fuch  bye-law  had  ever  pafTed,  Dr.  Stanger,  fup- 
pofing  him  to  be  a  man  groundly  learned,  and 
deeply  ftudied  in  phyfic  (which  I  allow  him  to 
be)  could  make  out  a  title  to  be  admitted  into 
this  fociety;  but  fuppofmg  for  a  moment  that 
Dr.  Stanger  could  make  out  a  title  to  admiffion 
into  this  college,  if  it  were  not  for  thefe  bye- 
Jaws  (which  I  fliall  never  admit  till  I  hear  the 
court  fay  fo)  What  are  thefe  bye-laws  ? 

"  The  firft  is,  that  no  perfon  fliall  be  admitted 
into  the  order  or  clafs  of  fellows  of  the  faid  col-- 
lege  or  commonalty,  unlefs  he  fliall  have  been  a 
candidate  for  a  year.  Is  it  unreafonable  that 
before  a  man  be  admitted  to  fuch  an  important 
.truft;  to  be  one  of  the  governors  of  this  college, 
that  he  fliould  have  propofed  himfelf  as  a  candi- 
,date  for  a  year,  in  order  that  the  fociety  may 

have 
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liave  fome  time  to  make  enquiries  concerning 
him.  It  that  be  a  good  bye-law,  the  prefent  ap- 
plication muft  fall  to  the  ground,  becaufe  the 
])rcfent  application  is  not,  that  he  fliould  be  ad- 
mitted into  the  order  of  candidates,  but  that  he 
fhould  be  admitted  immediately  to  examination*. 
And  your  Lordfliip  cannot  direft  this  rule  to  go, 
without  deciding,  that  if  he  be  found  in  the 
words  of  the  ftatute,  groundly  learned,  and  deep- 
ly ftudied  in  phyfic,  he  mull  be  admitted ;  now 
fuppofing  this  bye-law  to  be  good,  Dr.  Stanger's 
api^lication  fliould  have  been,  that  we  place  him 
upon  the  order  of  candidates;  but  he  delires  that 
he  may  be  immediately  examined,  whether  he. 
may  not  be  admitted  into  the  college, 

^'  I  am  lefs  folicitous  upon  this  fubje6t,  feel- 
ing fo  ftrongly  as  I  do  upon  the  merits,  and  I 
agree  with  my  learned  friend,  Mr.  Erfkine, 
whom  I  follow  in  faying,  that  it  is  more  defirable, 
perhaps,  for  all  parties,  that  the  main  point 
Ihould  be  decided,  than  that  they  fliould  be 
turned  round  upon  an  application  of  this  fort; 
except  on  this  account,  that  your  Lordfliip  could 
hardly  grant  this  rule,  as  it  is  now  prayed,  with- 
out 

*  Examination  for  the  fcllowfliip  precedes  admiffion  into 
tlie  clafs  of  candidates,  a  probationary  ftate,  which  the  licen- 
tiates never  objected  to.  Dr.  Stanger's  firfl:  application  was  to 
be  examined  for  admiffion  into  the  order  of  candidates.  See 
P-  I73r 
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out  deciding  that  that  bye-law,  in  ftiort,  that 
every  one  of  thofe  bye-laws,  are  bad." 

Mr.  Jujike  Lawrence.  "  It  feems  to  me  to 
amount  only  to  this 5  that  a  perfon  who  is  quali- 
ned  to  become  a  candidate,  cannot  by  this  bye- 
law  become  a  candidate," 

Lord  Kenyan.  "  We  do  not  admit  attornies, 
unlefs  their  names  have  been  for  a  term  put  up 
outfide  of  the  door." 

Mr.  Serjeant  Adair.  "  Nobody  doubts  the  pro- 
priety of  that," 

Mr.'  Gibbs.  "  Then  I  come  to  the  other  quef^ 
tion — Whether  this  be  or  not  a  reafonable  bye- 
law;  if  it  be  not  a  reafonable  bye-law,  and  if  Dr. 
Stanger  had  upon  the  general  ground  the  right 
he  contends  for,  the  fubmiihon  to  the  regulation, 
from  the  time  of  Henry  VIII.  almoft  to  the  pre- 
fent  time,  demonftrates  that,  without  this  bye-law, 
men  of  this  defcription  have  no  right  to  be  ad 
ynittcd. 

"  If  we  go  back  fo  far  as  the  reign  of  Henry 
the  VIII.  we  find,  that  in  the  aft  of  the  third  of 
Henry  VIII.  which  my  friends  have  fet  forth  in 
their  affidavit ;  though  they  have  not  fet  forth 
■  that  part,  it  is  ena61:ed,  that  no  perfon  fliall  prac- 

tifc 
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tife  as  a  phyfician  in  London,  or  within  feven 
miles,  until  he  have  been  examined,  according  to 
a  form  therein-mentioned  and  prefcribed.  And 
it  is  declared,  that  that  a£l,  or  any  thing  therein 
contained,  lhall  not  be  prejudicial  to  the  uni- 
verfities  ot  Oxford  and  Cambridge.  And  in  the 
fourteentli  and  fifteenth  of  Henry  VIII.  it  is  en- 
afted — That  no  perfon  from  thenceforth  fhould 
be  fuffered  to  exercife  or  pra61ife  phyfic  through 
England,  until  fuch  time  as  he  fliould  be  ex- 
amined at  London  by  the  prefident  of  the  faid 
college,  and  three  of  the  ele6b  thereof,  and  have 
from  them  letters  teftimonial  of  their  approba- 
tion, unlefs  a  graduate  of  Oxford  or  Cambridge^ 
who  has  accompliflied  all  things  for  his  form, 
tvithout  any  grace.  We  have  no  document  upon 
the  fubje£l  from  that  period,  till  the  time  of 
Charles  II. 

"  Then  your  LordOiip  comes  to  the  letter  of 
Charles  II.  in  whicli  the  king  reproves  them  for 
having  admitted  people  who  were  not  graduates 
of  the  univerfities  of  Oxford  or  Cambridge,  aiid 
direfts  them  for  the  future  not  to  eleft  any  who 
were  not  fuch ;  and  they  accede  to  tliat  direc- 
tion*. Either  this  was  or  was  not  a  good  re- 
gulation of  theirs.    If  it  was  a  good  regulation, 

then 

*  This  mandate  was  fent  to  feciire  the  adminiftration  of  the 
oaths  of  allegiance  and  fupremacy  to  fuch  as  might  be  admiued 
iVUows. 
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then  this  is  a  good  bye-law.    If  it  was  not  a  good 
regulation,  fo  as  to  reftrain  inchoate  rights,  it  is 
moft  ftrong  and  conclufive  evidence  that  there 
had  always  been  the  conftruftion  put  upon  the 
charter  which  1  have  had  the  honour  of  putting 
upon  it  to  day ;  namely,  that  it  was  wholly  dif- 
cretionary  in  the  body  whom  they  would  admit 
into  it,  and  that  they  might  lay  down  rules  for 
regulating  the  difcretion  repofed  in  them.   It  ap- 
pears to  me,  that  the  fa6ts  I  am  now  ftating, 
ftrongly  fuppovt  this  argument,  that  from  the  time 
of  Henry  VIII.  down  to  the  prefent  period,  it 
has  been  confidered  as  difcretionary  in  the  col- 
lege to  admit  whom  they  pleafe ;  and  Charles  II. 
your  Lordlliip  fees,  reproves  them  for  having 
exercifed  that  difcretion  improperly ;  for  admit- 
ting into  their  body  any  but  do£lors  of  the  uni- 
verfity  of  Oxford  or  Cambridge.    There  is  nothing 
in  the  charter  about  doElors  of  the  univerjity  of  Oxford 
br  Cambridge  * ,  but  he  reproves  them  for  having 
done  it,  which  muft  be  a  reproof  of  them  for 
having  improperly  exercifed  the  difcretion  which 
he  fuppofes  repofed  in  them." 

Lord  Kenyon.    "  One  cannot  rely  much  upon 
that  letter.    You  know,  that  prior  to  the  re- 
volution, 

*  This  proves,  inconteftibly,  that  the  graduates  of  thefe  iini- 
verfuies  (if  not  fupcrior  to  all  other  fchools  of  phyfic)  arc 
neither  entitled  in  equity,  law,  or  expediency,  to  any  preference 
1)ilt  fuch  as  their  individual  merit  gives. 
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volution,  letters  were  fent  which  were  not  very 
agreeable  to  the  conftitution." 

Mr.  Gibbs.  "  And  certainly  we  know  that  a 
fubfequent  time  came,  when  all  thefe  abufes, 
when  all  thefe  grievances,  were  corre£led.  1  will 
argue  therefore  more  ftrongly  from  that  which 
your  Lordfhip  has  now  thrown  out.  We  know 
liow  quick-fighted  they  were  in  fubfequent  times 
lo  correct  thofe  grievances. 

"  There  are  two  ways  of  confidering  that  let- 
ter ;  it  may  have  been  an  unlawful  exercife  of  a 
prerogative  which  the  king  arrogated  to  himfelf; 
it  may,  on  the  other  hand,  have  been  a  prudent 
and  wife  reprobation  of  the  condu6f  of  the  phy- 
ficians,  for  having  improperly  exercifed  the  dif- 
cretion  repofcd  in  them  ;  it  may  have  been  either 
the  one  or  the  other  j  but  let  us  fee  by  the  fub- 
fequent practice  what  it  was  taken  to  be  at  that 
time.  If  this  had  been  an  illegal  exercife  of  the 
prerogative  of  the  crown,  in  calling  upon  the 
college  of  phyficians  to  do  that  which  by  their 
charter  he  had  no  right  to  call  upon  them  to  do ; 
what  would  have  been  the  cafe  after  the  revolu- 
tion ?  The  reft  of  the  gentlemen  praftifmg  phyfic 
within  London,  or  feven  miles,  would  have  faid — » 
Now  we  can  have  redrefs ;  we  can  be  relieved 
from  thofe  reftraints  which  were  illegally  impofed 

upon 
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upon  us;  we  can  now,  notwithftandlng  tliat  let- 
ter of  the  king,  get  admilTion  into  the  college  if 
we  are  entitled  to  it.  What  then  has  been  the 
praftice  from  that  time  to  the  prefcnt?  There 
has  not  a  fingle  man  forced  himfelf  into  this 
fociety,  and  many  would  have  been  found  that 
would  have  done  it  if  they  could.  This  affords  a 
very  ftrong  inference  in  fupport  of  the  do61rine  I 
am  now  contending  for  ;  that  the  college  have  a 
difcretion  to  ele6t  whom  they  pleafe,  and  1  fay 
it  is  inconfiftent  with,  the  idea,  that  the  king  ex- 
ercifed  that  authority  illegally*. 

"  Now  take  it  the  other  way.  Suppofing  the 
fa£l:  to  be,  that  the  college  of  phyficians  were 
underftood  by  all  men  to  have  a  difcretion  whom 
they  would  ele6l;  that  exercifmg  that  difcretion, 
they  had  elefted  men  who  were  not  of  either  of 
the  univerfities ;  that  the  king  judged  this  an 
improper  exercife  of  their  difcretion  ;  that  he  fo 
reprefented  to  them,  and  that  being  ftruck  with 
this  reprefentation,  they  determined  that  in  fu- 
ture they  would  choofe  only  thofe  who  were 
members  of  the  univerfities  of  Oxford  or  of  Cam- 
bridge ;  that  from  the  revolution,  down  to  the 
prefent  time,  this  regulation  has  been  purfued  by 

the 

■*  Mr.  Gibbs  probably  did  not  know  that  during  ihe  period 
I  lie  alludes  to,  and  long  afterwards,  phyficians  who  had  not 
ftiidied  in  the  univerfities  of  Oxford  or  Cambridge,  might  be 
mcorporated  at  either  for  a  trifling  fum,  and  afterwards  admit- 
ted fellows,  which  reconciled  them  to  the  impofition. 
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the  college,  and  that  no  one  has  been  found  to 
break  in  upon  it ;  this  fliews  that  the  letter  of 
Charles  was  not  an  illegal  ufurpation  of  the  pre- 
rogative, but  a  reprefentation  to  them,  that  they 
had  been  improperly  exercifing  a  difcretion  which 
all  men  at  that  time  iuppofed  to  refide  in  them ; 
that  in  confequence  of  that  reprefentation,  they 
had  governed  that  difcretion  by  the  rules  then 
recommended  to  them ;  not  becaufe  they  were 
impofed  ui)on  them  by  the  illegal  prerogative  of 
the  king,  but  becaufe  they  thought  them  legal, 
and  therefore  they  have  abided  by  them  from  that 
time  to  the  prefent ;  it  feems  to  me,  therefore, 
that  in  either  one  way  or  the  other,  it  is  impof- 
fible  Dr.  Stanger  can  be  entitled  to  what  he  afks 
for 

"  I  have  admitted,  that  if  thefe  bye-laws  con- 
travened a  clear  exifting  right  of  Dr.  Stanger, 
they  could  not  be  fupported ;  but  it  appears  to 
me  that  the  bye-law  is  a  reafonable  one  ;  conlider 
what  the  obje61  of  the  college  is.  The  objeft  of 
the  college  is,  that  there  may  be  governors  ap- 
pointed, who  may  fuperintend  the  pra6lice  of 
phyfic  in  London  and  within  fcven  miles  round. 

*  Mr.  Gibbs  appears  to  have  been  ignorant  that  phyficians 
who  had  not  graduated  at  the  Englifli  univerfities,  were  admitted 
not  long  after  the  Revolution  as  honorary  fellows,  and  more 
lately  by  favour.  Neither  their  own  fenfe  of  the  propriety  of 
the  meafure,  nor  the  king's  reprefentation  ever  induced  the 
college  to  confine  admillion  (for  any  confiderable  period)  to 
thofe  who  had  been  educated  ia  the  Englifli  univerfities. 
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At  the  time  that  thefe  bye-laws  were  made,  there 
were  two  univerfities  exifting  in  this  kingdom, 
over  which,  to  certain  purpofes  that  I  need  not 
ftate  to  your  Lordlliip,  this  fociety  has  a  fuper- 
intendance  (no  refle£tious  I  am  fure  will  be  caft 
by  my  learned  friends  on  either  of  them)  in  which 
the.fcience  of  phyfic  is  taught*.  Befides  that,  I 
may  fay  it  without  offence  to  any  foreign  uni- 
verfity — we  all  know  that  the  litera?  humaniores 
have  been  cultivated  at  Oxford  and  Cambridge, 
at  leaft  with  as  much  fiicccfs  and  as  much  cele- 
brity as  in  Scotland. 

"  It  is  no  trifling  recommendation  of  thofe  who 
are  to  be  put  at  the  head  of  fuch  a  diftinguiflied 
body  as  that  of  phyfic  in  this  country,  that  they 
fliould  be  men  eminent  in  literature ;  there  is  no 
want  of  inftruftion  in  the  fcience  of  phyfic  in 
Oxford  or  Cambridge  ;  there  fliould  be  fomething 
more  in  thofe  who  have  the  government  of  this 
learned  body,  they  fliould  be  men  of  letters; 
there  fliould  be  fome  teftimony  of  their  having 
there  diftinguiflied  themfelves.  It  was  therefore 
cnafted  by  this  college  of  phyficians,  which  has 
the  fuperiritendance  of  the  praftifers  of  phyfic  in 
this  kingdom,  who  faw  that  the  dignity  of  that 
proteflion  could  not  be  better  fupported  than  by 

excluding 

*  For  the  liiailctiuacy  of  Oxford  and  Cambridge,  as  fchools 
«f  phyfic,  feq  p.  ib'. 
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excluding  from  the  higheft  offices  in  it  thofe  who 
had  not  certain  qualifications ;  they  enacted,  that 
none  fliould  be  received,  not  into  the  praftice  of 
phyfic,  but  into  the  government  of  the  profeffion, 
excepting  thofe  who  had  been  educated  in  the 
univerfities  of  Oxford  or  Cambridge,  vi'ith  the 
difcipline  of  which  they  were  well  acquainted. 

"  There  may  be  men,  as  my  learned  friend 
Mr.  Erfkine  dated,  much  better  than  I  can  ftate; 
who,  though  they  have  not  had  the  advantage  of 
that  education  which  the  college  of  phyficians 
think  the  bcft,  may  fo  diftinguifh  themfelves  by 
the  fuperiority  of  their  own  natural  underftand- 
ings,  by  their  elevated  genius,  that  they  may  raife 
themfelves  above  the  rank  to  which  men  of  bet- 
ter educations  have  been  able  to  rife ;  for  thefe 
men  there  is  an  opening  at  the  comitia  majora, 
if  they  are  prefented  by  one ;  and  thofe  who  made 
the  bye-laws,  the  majority  of  the  body,  confent, 
they  may  be  received  to  examination.  So  if 
the  prcfident,  every  alternate  year,  fliould  find  a 
perfon  eminently  diftinguiflied,  who  had  not  the 
education  which  the  bye-law  prefcribes,  fuch 
perfon  may  be  received  to  the  examination ;  but 
it  feems  to  me  that  the  bye-law  itfelf,  independent 
of  this,  is  a  reafonable  bye-law.  Nothing  can  be 
more  reafonable  than  that  thofe  who  are  admitted 
to  the  government  of  the  Englifli  fociety  of  phyfic 

fliould 
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fliould  have  been  educated  in  one  or  other  of  the 
two  Englilh  univerfities,  in  each  of  which  uni- 
verfities there  is  a  provifion  for  the  ftudy  of 
phyfic. 

"  This  I  remember,  upon  the  former  occafion, 
was  likened  to  the  Maidftone  cafe,  which  it  does 
not  appear  to  me  to  referable ;  in  which  it  was 
faid,  that  a  bye-law  reftraining  the  number  of  the 
eligible  is  illegal  j  that  was  a  cafe  where  the 
charter  required  that  thofe  of  a  feleft  body  fhould 
be  chofen  out  of  a  larger  defcription  of  corpora- 
tors ;  the  freemen,  I  fuppofe ;  and  it  gave  to  that 
larger  defcription  the  right  of  being  ele£ted  into 
that  other  body  the  bye-law  declared  to  be  illegal, 
in  that  cafe  it  was  a  bye-law  that  lopped  off  a  part 
of  them." 

Lord  Kenyan.  "  There  was  no  examination, 
there  they  came  in  as  a  matter  of  right*." 

Mr. 

*  In  the  Maidftone  cafe  (in  which  Lord  Mansfield  prefided) 
it  was  decided  that  a  corporation  by  charter  cannot  make  bye- 
laws  inconjijlent  with  the  intention^  or  counteralling  the  direBions^ 
if  their  charter.  Bur.  Rep.  Vol.  IV.  p.  2204.  If  to  require 
a  degree  from  particular  univerfities  be  fuperadding  a  quali- 
fication inconjijlent  with  the  intent  of  the  charter,  (and  Mr. 
Gibbs  admits,  there  is  nothing  in  the  charter  about  doftors 
of  Oxford  or  Cambridge;)  if  fuch  a  requifition  counterafi 
the  direftions  of  the  charter,  which  includes  all  men  of 
the  faculty  of  gravity  and  learning,  the  decifion  in  the  Maid- 

X  ftone 
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'  Mr.  Gibbs.  "  I  will  trouble  your  Lordlhip  no 
further  upon  that  part  of  the  cafe.  It  appears  to 
me,  that  upon  the  true  conftruftion  of  the  charter, 
the  ftatutes  and  the  ufage.  Dr.  Stanger,  inde- 
pendently of  this  bye-law,  could  have  no  right  to 
be  admitted  into  this  college  ;  and  that  even  if  he 
had  an  inchoate  right,  that  it  is  a  reafonable  bye- 
law  3  and  this  excludes  him." 

■  Mr.  Davi/iier.  "  I  fliall  trouble  your  Lordlliip 
as  fhortly  as  I  can,  upon  the  fame  fide  as  Mr. 
Erlkine  and  Mr.  Gibbs. 

"  I  fhall  firft  take  this  matter,  totally  inde- 
pendent of  any  bye-laws,  and  examine  what  right 
Dr.  Stanger  has  which  has  been  violated ;  for  the 
enjoyment  of  which  right  he  applies  to  this 
court.  It  has  been  admitted  by  Mr.  Serjeant 
Adair  here,  that  he  has  no  title  as  a  licentiate. 
The  admiffion  is  a  little  varied  from  the  claim 
Dr.  Stanger  gave  in  to  the  college ;  becaufe  that 
claim  begins  by  ftating,  that  he  is  a  doftor  of 
phyfic,  publicly  and  legally  exercifing  the  faculty 
of  phyfic  in  the  City  of  London ;  he  could  not 
lisgally  and  publicly  exercife  his  faculty  of  phyfic 

in 

flone  cafe  apparently  determines  the  bye-law  in  qneftion  to  be 
illegal.  The  intervention  of  an  examination  to  afcertain  the 
title  to  a  corporate  privilege  does  not  afFeft  the  application  of 
the  legal  principle.  The  principle  of  the  Maidftone  cafe  ex- 
tends to  the  annulment  of  all  bye-laws  made  in  rcftriclioii  of 
privileges  cxjirejfal  or  dearly  intended  by  a  charter. 
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in  the  City,  without  having  that  licence ;  the  help 
of  which  licence  he  now  rejefrs.  If  his  licence 
be  not  his  title,  what  is  it  ?  It  was  ftated  by  one 
of  the  learned  gentlemen,  that  he  was  one  of  the 
faculty,  this  therefore  is  the  firft  time  fince  the 
granting  of  this  charter  that  this  title  is  fet  up ; 
that  every  one  of  the  faculty  who  has  confidence 
enough  to  fwear  to  his  own  title  to  be  a  fellow, 
has  a  right  to  demand  of  them  to  examine  him 
to  fee  whether  he  is  qualified  to  be,  not  a  prac- 
tifer  in  this  profeffion,  but  a  governor  of  this  pro- 
feffion.  I  defire  to  diftinguifli  between  the  two, 
the  pra£tifer  is  one  that  belongs  to  the  faculty  in 
common ;  the  fellow  is  a  governor  of  the  body. 
It  is  for  the  injury  done  to  this  title,  that  T)r. 
Stanger  now  comes  to  this  court. 

"  The  nature  of  this  corporation  is  this.  There 
are  two  clalTes  of  men  upon  the  face  of  the 
charter,  and  upon  the  face  of  the  aft  of  parliament. 
The  college  who  are  to  govern,  and  thofe  who 
are  to  be  licenced  by  the  college  to  pra£life,  and 
who  are  to  be  under  the  government  and  fuper- 
intendence  of  the  college.  The  college  has  by 
law  and  by  this  charter,  the  government  of  a 
learned  profeffion  j  the  charter  does  not  give  any 
limitation  of  number,  nor  does  it  give  any  regula- 
tion as  to  the  continuation  of  the  fucceffion ;  it 
appears- to  me  that  one  reafon  why  the  crown  in 
granting  that  charter  did  not  limit  their  number, 

X  z  and 
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and  did  not  regulate  the  fucceflioij,  was,  tliat  it 
being  a  learned  profeflion,  it  muft  naturally  fluc- 
tuate according  to  the  degree  of  learning  which 
muft  at  different  times  be  different  in  this  king- 
dom;  therefore,  it  left  to  the  corporation  to 
enlarge  or  to  narrow  their  number,  according  as 
the  circumftances  of  that  profefTion  which  they 
were  to  govern  might  require,  and  left  it  to  their 
difcretion  to  admit  or  not  admit  fuch  of  the  fa- 
culty as  they  the  college  fliould  think  fit,  into  the 
exercife  of  the  government  of  their  profeflion*. 
It  is  not  hinted  here  that  the  fuccellion  of  this 
college  is  in  danger,  that  their  number  is  narrow. 
Then  that  brings  this  corporation  into  the  fituation 
of  all  other  corporations,  where  there  is  an  in- 
definite number  of  corporators ;  they  are  limited 
in  their  choice  of  fuch  as  are  to  praftife ;  they 
muft  admit  none  but  what  are  groundly  learned 
and  deeply  ftudied  in  phyfic ;  but  that  does  not 
give  all  that  are  groundly  learned  and  deeply 
ftudied  in  phyfic,  a  right  to  obtrude  themfelves 
into  the  government  of  the  profefTion ;  upon  that 
ground  they  may  be  admitted  to  exercife  their 

profeflion ; 

*  Under  all  the  flu£tiiations  of  medicine,  it  has  never  been 
adequately  taught  in  the  Englifli  miiverfities.  If  a  difcretion 
was  aftualiy  veiled  in  the  college,  it  is  evident  they  have  not 
attended  to  the  ciraanjlavces  of  the  /trifc^on,  or  they  would 
not  have  made  education  in  incompetent  fchools  a  criterion  of 
fitnefs.  The  abufe  would  he  a  fuflicient  reafon  for  depriving 
them  of  this  privilege,  if  they  were  otherwife  aflually  iiivcfted 
with  it. 
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profeffion ;  they  may  be  admitted  to  the  profits 
of  that  profeflion ;  but  it  does  not  give  them  fuch 
a  title  to  the  government  as  will  entitle  them  to 
call  upon  this  court  for  the  aid  of  a  mandamus. 

"  The  aiSt  of  the  fourteenth  and  fifteenth  of 
Henry  VIII.  after  having  confirmed  the  charter 
by  which  thefe  two  claflTes  of  men,  the  college 
who  are  to  govern,  and  the  licentiates  who  are 
to  be  governed,  were  raifed,  direfts,  that  none 
but  groundly  learned  and  deeply  ftudied  men, 
fliall  be  fuffered  to  practife.  It  does  not  fay,  that 
all  fuch  groundly  learned  and  deeply  ftudied  men 
fliall  be  admitted  to  the  government  of  the  col- 
lege * ;  and  I  apprehend  the  very  reverfe  to  be  the 
true  confequence ,  becaufe  the  college  are  by  this 
ftatute  to  govern  themfelves,  and  all  who  are  to 
praftife.  All  who  are  to  pra6life  muft  be  ground- 
ly learned ;  but  if  all  thofe  who  pradlife  and  are 
groundly  learned  are  entitled  to  be  of  the  college, 
where  are  thofe  prafclifers  who  are  not  of  the 
college,  whom  the  college  is  to  govern  ?  According 
to  the  argument  of  Dr.  Stanger,  the  moment  they 
are  groundly  learned  they  are  to  be  of  the  college  : 

that 

*  Tlic  a<5l  of  the  fourteenth  of  Henry  yill.  ena£ls,  '  Tiut 

*  uoe  perfon  of  die  faid  /2oliij/ke  body  and  commonaltie  bee  fuf- 

*  fered  to  exercife  and  praftyfe  phyfyk,  but  oonly  thofe  perfons 
'  that  be  profound,  fad,  and  difcrecte,  groundly  learned,  and 

*  deeply  ftudied  in  phyfyk.'  Can  any  lawyer  doubt  that  thofe 
vvho  pofTefTcd  thefe  qiialificatijOns  were  lo  be  oi-x\\it  /loliiir  J>ody 
and  commonalty,  and  if  members,  that  they  were  to  be  alfo  en- 
titled to  all  the  privileges  conveyed  by  the  charter  and  ftatutes? 
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that  would  totally  deftroy  thefe  two  orders  of 
men,  which  the  charter,  the  ufage,  and  the  de- 
cifions  of  this  court,  have  fo  fully  recognized. 

"  Upon  this  ground,  I  think,  Dr.  Stanger  having 
accepted  his  licence,  has  thereby  eflopped  himfelf 
from  this  claim  ;  becaufe  he  converts  that  ground- 
ed learning  which  has  got  him  admitted  into  that 
clafs  of  licentiates  who  are  to  be  governed  by  the 
college,  he  converts  that  licence  into  a  title  to 
annihilate  the  very  order  in  which  he  now  is;  it 
is  making  that  which  gives  him  the  right  to  prac- 
tife,  and  fubje£ts  him  to  the  jurifdiQion  of  the 
college,  a  means  to  overturn  the  government  of 
the  college ;  to  fay  that  he  will  immediately,  in- 
Head  of  being  governed  by  the  college,  become  a 
governor.  A  governor  of  whom  ?  Of  nobody ;  if 
the  college  is  to  include  all  that  are  groundly 
learned  and  deeply  fludied  in  phyfic,  all  the  li- 
centiates will  immediately  become  members  of 
the  college,  and  leave  none  under  the  words  of 
the  charter  to  be  fuperin tended  by  the  college, 
but  the  college  itfelf.  I  alfo  apprehend  this  claim 
of  Dr.  Stanger  is  upon  (kill  only ;  for  he  comes, 
and  merely  fwears  himfelf  to  be  of  the  faculty; 
that  would  be  deftru£live  of  the  admitted  rights 
of  the  college.  In  all  cafes,  I  think,  it  has  been  ad- 
mitted, that  the  college  has  a  right  to  make  bye- 
laws;  and  that  fuch  bye-laws  as  require  a  proper 
mode  of  education  are  good. 

«  Now 
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"  Now  a  claim  founded  upon  Ikill  alone  cer- 

»!tainly  goes  befide,  and  in  contradi£tion  to  that 
right ;  for  let  the  college  require  what  mode  of 
education  they  will,  let  their  doors  to  admiffion 
be  thrown  as  wide  open  as  they  can,  by  means 
of  that  education ;  certain  it  is,  that  a  man  may 
arife,  who  by  his  natural  talents,  and  the  power  of 
his  genius,  may  attain  to  that  Ikill  which  others 
attain  by  the  help  of  a  regular  education ;  he 
may  arrive  to  equal  fkill,  and  then,  according  to 
this  claim,  he  has  a  right  to  come  into  the  college 
in  defiance  of  that  bye-law  which  is  admitted  op 
all  hands  to  be  reafonable.  Thus  far  I  have 
argued  it  on  the  fuppofition  that  there  is  no  bye- 
law  upon  the  title  Dr.  Stanger  has  upon  the 
words  of  the  charter  and  a6t  of  parliament.  I 
have  endeavoured  to  fliew  that  it  is  difcordant 
with  the  conftitution  of  th^  college,  which  re- 
quires that  they  fliould  have  the  difcretion  of 
elefting  whom  they  fliould  think  fit ;  that  it  goes 
in  direft  contradiction  to  the  diftin£lion  made  by 
the  charter  between  the  fellows  and  the  licentir 
ates,  and  contradicts  that  which  is  on  all  hands 
admitted  to  be  the  right  of  the  college,  namely, 
the  making  of  bye-laws  requiring  a  proper  mode 
of  education  *. 

As 

*  If  by  a  proper  mode  of  education,  a  courfe  of  ftudy  in 
approved  medical  fchools,  fiifficient  to  make  a  learned  phyfician, 
and  a  degree  conferred  by  a  reputable  univerfity,  after  previous 
lefts  of  learning,  be  meant,  the  licentiates  ^re  dpfirous  that  fuch 
a  mode  of  education  fliould  be  required. 
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"  As  to  the  reafonabletiefs  of  the  byc-laws 
themfeh^es,  the  three  bye-laws  are  ;  firft,  that  no 
one  fhall  be  a  fellow  unlefs  he  is  a  doftor  of  Cam- 
bridge, Oxford,  or  Dublin,  after  having  performed 
all  things  prefcribed  by  the  ftatutes  of  the  faid 
univerfities.  There  is  another  which  has  been 
made  lince  the  decilion  of  the  cafe  in  Sir  James 
Burrow,  which  ftates ;  that  any  fellow  may  pro- 
pofe  a  licentiate  of  feven  years  ftanding,  and  if  of 
thirty-fix  years  of  age.  And  there  is  a  third  bye- 
law,  by  which  the  prefident  is  enabled  to  propofe 
a  licentiate  to  be  admitted  a  fellow,  who,  if  apr 
proved,  may  be  admitted  without  examination. 

"  The  college,  in  the  firft  place,  have  paid  a 
rcfpe£l  to  the  univerfities  of  this  realm,  and  in 
doing  fo,  they  have  done  no  more  than  the  legifla- 
ture  did  before  them ;  for  the  third  of  Henry 
VIII.  exprefsly  provides,  that  their  examination 
fliall  not  be  prejudicial  to  the  univerfities  of 
Oxford  or  Cambridge.  And  the  fourteenth  and 
fifteenth  of  Henry  VIII.  which  confirms  this 
charter,  has  a  provifo  alfo  in  favour  of  the  uni- 
verfities *.  They  have  adopted  a  like  conduft  to 
that  which  is  obferved  in  other  learned  profefiions, 
and  which  the  legiflature  has  recognized  in  the 
profeflion  of  the  church ;  becaufe  in  that  profef- 

fion 

*  Thefe  provifos,  or  faving  claufes,  are  matters  of  courfc, 
where  the  privileges  of  incorporated  bodies  might  othcrwife 
interfere  with  each  other:  there  is  a  provifo  in  the  charter  in 
favour  of  the  City  of  London. 
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fion  certain  privileges  are  given  to  degrees  in 
regard  to  difpenfation,  without  wiiich  the  dignities 
to  be  holden  by  thofe  degrees  cannot  be  obtained. 
And  therefore  the  principle  upon  which  they 
have  done  this,  I  conceive  to  be  a  principle  re- 
cognized by  the  legiflature,  and  approved  of  by 
conftant  praftice. 

"  It  is  ftated  in  the  affidavit,  that  the  time  re- 
quired  for  obtaining  a  degree  in  phyfic  at  Oxford 
and  Cambridge,  and  the  time  required  at  any 
other  univerfity,  are  extremely  different.  At  Ox- 
ford or  Cambridge  it  is,  I  think,  fourteen  years ; 
Lord  Coke  fays  it  is  to  be  prefumed,  that  every 
dofctor  of  the  univerfity  muft  be  within  the  fta- 
tutes;  that  none  can  be  a  mafter  of  arts  under 
feven  years,  nor  a  doctor  of  phyfic  under  feven 
years  more*,  therefore  it  gives  that  preference 
to  an  education  at  the  Englifh  univerfities ;  they 
fay  your  education  at  that  univerfity,  and  the  age 
you  rauft  be  of  before  you  can  get  that  degree, 
gives  you  a  title  to  come  to  us  to  fee  whether 
you  have  thofe  qualifications  or  no.  This  bye- 
law  infures  to  all  who  are  to  govern  this  learned 
profeffion  a  learned  education  ;  it  infures  a  con- 
fiderable  time  of  refidence  at  the  place  where 

they 

*  The  period  of  aftual  ftudy  in  the  EngUfh  univerfities  for 
arriving  at  a  doftor's  degree,  feidom  exceeds  three  or  four  years ; 
and  it  may  be  procured  by  lefs  than  one  year's  aftual  refidence. 
See  Ferris  on  the  college  of  phyficians,  p.  114. 
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they  have  certainly  an  opportunity  to  learn  thofe 
litera?  humanEe,  which,  fupcradded  to  their  Ikill  in 
phylic,  can  be  no  disadvantage  to  thofe  who  are 
to  govern  fuch  a  learned  body ;  and  as  great  and 
learned  men  have  been  educated  in  the  univerfi- 
ties  in  this  nation  as  any  nation  that  ever  had  the 
profellion  in  it;  thefe  bye-laws  in  favour  of  the 
members  of  the  univerfity  do  not  take  away  any 
right  from  any  body,  The  college  before  had  it 
in  their  power  to  rejett  any  one ;  they  now  fay 
by  their  bye-laws,  if  you  have  been  in  ihe  uni- 
verlities  of  Oxford,  or  Cambridge,  we  bind  our- 
felves  to  ele(St  you.  A  ufage  of  two  hundred 
years  has  confirmed  thefe  bye-laws,  and  this  is 
the  firft  time  fo  large  a  title,  as  being  one  of  the 
faculty,  has  been  fet  up  fince  the  granting  the 
charter.  They  leave  openings  to  fuch  as  have 
not  had  the  good  fortune  to  be  educated  at  thefe 
univerfities,  to  come  in  in  other  ways.  They  can 
be  propofed  by  one  fellow ;  and  if  their  chara£ter 
is  fuch,  that  the  majority  prefent  think  it  fit  they 
fliould  be  examined,  they  are  entitled  to  examina- 
tion. If  they  are  of  fuch  eminence  as  to  attraft 
the  notice  of  the  prefident,  and  he  will  vouch 
for  their  chara£ter,  they  are  admitted  without 
any  examination  at  all. 

"I  was  prepared,  hearing  that  the  obje6lion 
to  the  bye-law  was,  that  it  narrowed  the  number 

of 
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of  the  eligible,  to  diftinguifli  this  cafe  from  the 
Maidftone  cafe ;  but  after  what  has  fallen  from 
your  Lordfliip,  I  do  not  think  it  neceifary  to 
detain  you  on  that  head." 

Mr,  JVarren.  "It  appears  to  me  that  the  firft 
queftion  is — Who  are  the  perfons  that  were  in- 
corporated by  virtue  of  this  charter  ?  My  friends 
will  tell  me  whether  they  mean  to  argue,  that  all 
the  perfons  at  the  time  of  granting  the  charter, 
who  were  then  pra£tifing  phyficj  or  all  the  per- 
fons fmce  the  charter  praftifing  phyfic,  were  in- 
corporated by  it.  My  friends  will  relieve  me,  I 
dare  fay,  from  contending  againfl:  that  conftru6lion 
of  the  charter.  If  it  is  meant  to  be  contended 
that  they  were,  I  will  ftate  what  I  conceive  to  be 
a  fufficient  anfvver. 

"  Your  Lordfhip  will  obferve,  that  the  pre- 
amble of  the  ftatute  ftates,  that  there  were  a 
variety  of  people  then  praftifing  phyfic  within 
London  and  feven  miles  round,  who  were  unfit ; 
and  therefore,  it  fays,  in  order  to  correal  fuch 
praftices,  and  in  order  to  preferve  the  health  of 
his  Majefty's  fubje£ts,  a  charter  fliall  be  palTed, 
enabling,  that  a  college  or  corporation  of  phy- 
ficians  fliall  be  erefted,  which  fhall  be  eredled  for 
the  fole  and  fingle  purpofe  of  advancing  the  fcience 
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of  pkyfic,  and  of  correfting  all  thofe  bad  prac 
tices 

"  Your  Lordfliip  fees  from  this  preamble,  that 
at  the  time  of  pafling  the  ftatute,  a  variety  of 
very  unfit  perfons  were  praftifing  in  London.  If 
my  friends  mean  to  contend,  that  all  perfons  then 
pra£tifmg  were  incorporated,  then  they  mean  to 
contend,  that  all  the  bad  praftilioners  in  London 
were  incorporated ;  then,  inftead  of  correfting 
thofe  who  were  unfit,  this  corporation  would 
confift  of  nine-tenths  of  thofe  who  are  unfit  to 
praftife.  I  conceive  that  to  be  a  complete  an- 
fwer  to  any  fuppofition  that  the  original  charter 
could  mean,  to  incorporate  all  thofe  that  were 
then  praftifingf.  And  in  refpefl  of  all  now 
praftifing,  I  will  ftate  what  Mr.  Juftice  Yates 
fays  in  4  Burrow. 

'  I  am  far  from  thinking  that  all  the  men,  of 

*  and  in  London,  then  praftifing  phyfic,  were  in- 

'  corporated 

*  Can  the  limitation  of  tlie  college  to  eight  members  (to 
which  number  Mr.  Warren  contends  it  may  be  legally  con- 
fined) be  compatible  with  the  intent  of  the  legiflature  to  ad- 
vance the  fcience  of  [ihyjic  f 

f  Mr.  Warren,  in  this  part  of  his  argument,  finds  it  con- 
venient to  take  no  notice  of  the  aft  of  the  third  of  Henry  VIII. 
by  which  the  legal  pradifers  of  phyfic  (whom  alone  the  '  om- 

*  nes  homines  ejufdcm  fiicultatis,'  was  intended  to  include) 
had  been  authorized  to  praftife,  after  having  given  tcfls  fimilar 

to 
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corporated  by  the  charter.    The  immediate 

*  grantees  under  the  charter  were  the  fix  perfons 
'  particularly  named  in  it.  The  reft  were  to  be 
'  admitted  by  them.    They  were  not  ipfo  fafto 

*  made  members.  They  were  firft  to  give  their 
'  confent  before  they  became  members — They 
'  could  not  be  incorporated  without  their  con- 

*  fent,  much  lefs  are  future  prafiifers  of  phyfic, 

*  of  and  in  London,  a£tually  incorporated  by 

*  this  charter. 

'  If  the  inhabitants  of  a  town  are  incorporated, 

*  yet  every  one  muft  be  admitted  before  he  be- 

*  comes  a  corporator — The  crown  cannot  oblige 

*  a  man  to  be  a  corporator  without  his  confent. 
'  He  fliall  not  be  fubjefted  to  the  inconvenience 
'  of  it,  without  accepting  it,  and  alTenting  to  it. 

*  Upon  moving  for  an  information  in  nature  of 
'  quo  warranto  againft  a  corporator,  it  is  neceffary 

to  prove  that  the  corporator  has  accepted*.' 
Therefore  upon  the  authority  of  this  cafe,  and 
upon  the  authority  of  this  opinion  of  Mr.  Juftice 
Yates,  when  this  very  point  was  argued  in  this 

court, 

to  thofe  fince  required  under  the  charter,  confequently  thofe 

*  ho  were  unfit  to  praftife,  or  to  become  fellows,  could  not  be 
:icliided. 

*  This  argument  of  Mr.  Juftice  Yates,  tends  to  prove,  onlv, 
iiat  thofe  phyficians  who  were  meant  by  the  homines  facultaiis, 
Tvild  not  be  made  corporators  by  the  charter  without  their 
'jnfent:  it  does  not  invalidate  the  title  of  thofe  who  pofTefled 
'e  qualifications  required  by  the  charter,  and  who  cliofe  to 
■\'ail  themfelves  of  the  grant. 
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'  court,  your  Lordfliips  will  be  fatisfied  that  thofe 
who  were  then  prafliTing  phyfic,  could  not  be 
immediately  members  of  the  corporation;  and 
much  lefs  tliat  thofe  who  fince  have  praffifed 
phyfic,  can  by  virtue  of  pratlifmg  phyfic,  become 
members  of  that  corporation,  becaufe  this  like- 
wife  follows,  that  if  any  perfons  now  praftifing 
in  London,  in  oppofition  to  the  corporation  of 
London,  who  were  bad  praftitioners,  yet,  by  vir- 
tue of  that  pra6tife,  they  muft  become  members 
of  this  corporation. 

"  I  lhall  follow  the  fame  mode  of  argument,  that 
two  of  my  learned  friends  who  have  jufl:  preceded 
me  have — I  fliall  firll  confider  who  this  charter  had 
in  view,  at  the  time  it  pafled.  It  fays,  they  fliall 
choofe  every  year  out  of  the  college,  '  aliquem 

*  providum  virum,  et  in  facultate  medicinae  ex- 

*  pertum  in  praefidentem  ejufdem  collegii  five 

*  communitatis  ad  fupervidendum  recognofcen- 

*  dum  et  gubernandum,  pro  illo  anno  collegium 

*  five  communitatem  przediftam  et  omnes  ho- 

*  mines  ejufdem  facultatis  et  negotia  corundum.* 

"  I  will  read  thofe  pafTages  in  the  charter, 
which  appear  to  me  to  fliew  that  the  perfons 
who  pofTeffed  the  charter,  and  the  legiflature 
when  afterwards  they  pafled  the  aft  of  parlia- 
ment, had  in  view  two  different  fets  of  perfons 
at  that  time.  .1  have  jufl  ftatcd  one  pafTagcj  in 

another 
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another  part  of  the  charter,  it  goes  on  to  fa:y, 

*  et  quod  praEdi6tus  praefidens  collegium  five 

*  communitas  et  eorum  fucceffores  congrega- 
'  tiones  licitas  et  honeftas  de  feipfis  ac  ftatuta 

*  et  ordinationes  pro  falubri  gubernatione  fuper- 

*  vifu  et  correftione  collegii  feu  communitatis 
'  prajdi6tae  et  omnium  hominum  eandem  facul- 
'  tatem  in  di£la  civitate' — that  they  fliall  make 
laws  not  only  for  their  own  government,  but 
for  the  government  of  all  others,  praftifing  phy- 
fic  within  the  city  of  London.  Then  it  fays, 
and  which  has  not  yet  been  obferved  upon — • 

*  Prasterea  volumus  et  concedimus,  pro  nobis  et 

*  fuccelToribus  noftris,  quantum  in  nobis  eft,  quod 
'  per  prajfidentem  et  collegium  praedidlae  commu- 
'  nitatis  pro  tempore  exiftentes,  et  eorum  fuc- 
'  ceffores  in  perpetuum,  quatuor  fmgulis  annis 
'  per  ipfos  eligantur  qui  habeant  fupervifum  et 
'  fcrutinium,  correSlionem  et  gubernationem  om- 

*  nium  et  fmgulorum  di£la2  civitatis  medicorum 

*  utentium  facultate  medicinae  in  eadem  civitate 
'  ac  aliorum  medicorum  forinfecorum  quorum 

*  cunque  facultatem  illam  medicinae  aliquo  modo 

*  frequentantium  et  utentium  infra  eandem  civi- 

*  tatem  et  fuburbia  ejufdem.' 

"  I  argue  from  that,  there  was  a  clear  difference 
in  the  minds  of  the  perfons  who  paffed  thefe 
charters,  in  refpe6t  to  the  meaning  of  the  words 
omnes  homines  diftinguifliing  them  when  it  fays 

■  four 
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four  perfons  fliall  be  chofen,  who  are  every  year 
to  judge  and  determine  upon  the  pra6lifers  of 
phyfic;  becaufe  it  there  does  not  fay,  and  fliall  be 
chofen  by  the  college,  and  all  other  men*. 
Again,  where  it  comes  to  fpeak  of  being  exempt- 
ed trom  oflices,  it  fays,  that  the  members  of  the 
college  only  fliall  be  exempt;  it  does  not  fay, 
the  members  and  all  others  praftifing  phyfic  f; 
therefore  the  conftrudion  of  this  charter  muft 
necelfarily  be,  that  there  were  in  view  two  difte- 
lent  perfons,  one  of  whom  were  the  fellows,  the 
other  the  licentiates." 

Mr.  Serjeant  Adair.  "  Between  thofe  that  are 
aftual  members  of  the  college,  and  other  per- 
fons legally  praftifing,  there  is  certainly  a  diftinc- 
tion." 

Mr. 

*  The  term  college,  always  means  the  colleftive  body;  had 
the  words,  "  and  all  other  men,"  been  added,  fuch  an  expreflion 
might  have  been  conftriied  to  imply  what  Mr.  Warren  con- 
tends for,  that  they  were  not  members. 

f  M'-.  Warren  has  mifunderfrood  this  part  of  the  charter, 
the  meaning  of  which  is  direftly  the  reverfe  of  what  he  repre- 
fents  it.  The  words  of  the  charter  are  "  volumus  quod  nec 
"  Prefidens  nec  aliquis  de  collegio  prasdifto  medicorum  nec 
"  fucceflbres  fui  nec  eorum  aliquis  exercens  facultatem  illam  quo' 
"  quo  modo  in  future  infra  civitatem  noftram  prsediftam  et 
"  fuburbia  ejufdem  feu  alibi  fummoneatur  aut  ponatur  ia 
"  aliquibus  aflifis  juratis  inqueflis,"  &c.  words  more  inclufive 
cannot  be  ufed,  they  extend  the  privilege  to  the  loweft 
praftitioner,  the  college  might  think  proper  to  permit  to 
praftife. 
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Mr.  Warren:  "  Then  we  come  to  this  queftion 
— Admitting  there  is  that  diftinftion,  which  is  a 
diftin6tion  taken  by  Lord  Mansfield  in  the  cafe 
that  has  been  fo  often  mentioned,  the  queftion  is 
— What  fort  of  quaHHcation  a  man  muft  have 
to  become  a  member  of  the  college  ?  And  what 
fort  of  a  qualification  a  man  muft  have  to  be- 
come a  licentiate?  If  my  friends  can  fliew  that 
there  is  a  different  qualification  neceffary  to  be- 
come a  member  of  the  college,  from  that  which 
is  necelfary  to  entitle  a  perfon  to  become  a  licen^ 
tiate,  or  to  pra6tife  by  virtue  of  letters  teftimo- 
nial;  and  if  they  can  fliew  that  Dr.  Stanger  has 
that  different  qualification,  I  will  grant  they 
make  out  their  title.  But  upon  that  point  I  afk 
my  friends,  what  are  the  different  qualifications 
that  either  of  thefe  perfons  are  to  havej  and 
whether  the  college  would  be  acting  according 
to  the  power  given  them,  if  they  were  to  give 
letters  teftimonial  to  a  perfon  not  (killed  to  prac- 
tife  phyficj  if  they  cannot  give  letters  teftimonial 
to  a  perfon  not  fkilled,  to  a  perfon  incompetent 
to  the  praftice  of  phyfic  ? — I  alk  your  Lordfhip 
what  is  the  neceffary  confequence ;  is  it  not  that 
every  man  who  has  a  licence  is  a  perfon  compe- 
tent to  praftife  phylic?  Then  if  every  man  that 
has  a  licence,  is  competent  to  praflife  phyfic, 
what  merit  has  a  member  more?  His  merit  can 
only  be,  that  he  is  competent  to  pratlife  phyfic, 

Y  and 
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and  has  a  fufficient  fliare  of  knowledge  in  the 
profellion. 

"  Now  let  us  fee  what  is  Dr.  Stanger's  claim^ 
the  fubftance  of  his  affidavit  is  this — 1  have  taken 
a  degree  of  dotlor  of  phyfic,  in  Edinburgh 3  I 
have  ftudied  abroad;  I  have  obtained  a  licence 
at  home;  I  have  pra6lifed  under  that  licence 
I  am  a  Greffiam  le6lurer,  and  a  phyfician  io 
the  Foundling  Hofpital;  and  becaufe  I  have  all 
thefe  qualifications  I  am  entitled  to  be  a  fellow. 
What  is  the  anfwer?  Why,  it  was  becaufe  you 
had  thefe  qualifications,  that  we  licenfed  you  to 
pra6life  phyfic.  Then  if  this  man  fo  appointed 
has  been  appointed  without  a  direft  breach  of 
the  charter,  he  has  been  appointed  by  virtue  of 
his  knowledge  in  phyfic;  but  by  virtue  of  his 
knowledge  in  phyfic,  he  is  not  entitled  to  be 
made  a  governor  of  the  college. 

"  Then  my  friends  will  fay,  I  am  fetting  up  a 
fet  of  individuals  with  a  power  of  encreafing  or 
decreafing  their  number  annually — The  firft 
anfwer  to  that  would  be,  that  this  is  the  corpo- 
ration, within  the  confi:ru61ion  and  fpirit  of  the 
charter.  If  it  be  fo,  that  is  an  anfwer.  But  there' 
is  another  anfwer  to  be  given  to  that  queftion, 
under  the  precife  words  and  fpirit  of  this  char- 
ter.   Your  Lordfliip  will  obferve,  that  at  the 

end 
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end  of  the  a6t  which  made  this  charter  itfelf  an 
acl:  of  parliament,  there  is  an  addition ;  it  fays, 
that  the  fix  akeady  named,  taking  two  more  to 
them,  fhall  be  called  elefts.  Now  the  anfwer  to 
thefe  queftions  of  my  friends  is  this — that  the 
college  would  at  all  times  be  complete  if  it  con- 
fifted  of  eight  members  only  * ;  there  is  a  point 
beyond  which  they  cannot  be  decreafed,  but 
there  is  no  point  to  which  they  may  not  en- 
creafe  themfelves.  Your  Lordfliip  will  obferve, 
that  by  this  charter  there  are  to  be  four  cenfors 
chofen  annually j  there  are  to  be  eight  elects,  and 
one  of  thefe  ele£ts  is  to  be  prefident.  Then  all 
the  college  need  conftantly  to  exercife  all  the 
funtlions,  are,  the  eight  elefts,  four  cenfors  and  a 
prefident f.  Then  if  there  be  no  definite  number 
alTigned  by  this  charter,  of  whom  this  corpora- 
tion is  to  confifti  and  if  I  can  fliew  from  the 
words  of  the  charter,  that  all  the  faculties  and . 

funflions 

*  The  words  of  the  adt  are,  "  that  the  fix  perfons  before 
"  faid  ia  your  moft  gracious  letters  patent  named  as  Jirincipals^ 
"  and  fiiji  narmd  of  the  faid  commonalty  and  fellowfliip, 
"  choofiiig  to  them  two  more  of  the  faid  commonalty,  be  called  and 
"  ycleped  clefts."  If  the  fix  were  the  firft  named  of  the  com- 
monalty, and  were  to  choofe  two  more  out  of  it,  does  not  that 
priority  and  choice  imply  a  body  which  would  allow  of  prece- 
dence and  choice?  Befides,  the  cenfors  cannot  be  chofen  out 
of  the  elects,  whom  they  are  appointed,  by  the  fliatute,  to  exa- 
mine.   The  offices  are  incompatible. 

t  This  fubfequent  fentence  would  feem  to  imply,  that  the 
college  mufl:  necefiarily  contain  twelve  members,  if  the  follow- 
"ig  did  not  contradift  this  liberal  extenfion  of  the  fi-anchife. 

Y  2 
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tanciions  of  the  corporation  can  be  carried  into 
complete  exiftence  by  eight  members  only,  I 
fubmit  that  is  a  fair  and  true  conftruGion  of  this 
charter*. 

"  When  your  Lordfhips  look  at  the  part  I 
have  cited,  you  will  fee  there  muft  be  eight 
elefts,  four  cenfors,  and  a  prefident,  thefe  can 
difcharge  all  the  duties  that  are  faid  to  belong  to 
the  corporation  and  college;  which  are  to  make 
bye-laws  for  the  government  of  themfelves,  and 
for  the  government  of  all  other  perfons  praftifingv 
phyfic  within  the  city;  which  are  to  have  the  cor- 
ref^ion  and  government  of  bad  praftitioners;  and 
which  are  to  bring  actions,  if  they  pleafe,  againft 
thofe  who  praclife  without  a  licence.  This  char- 
ter not  only  takes  notice  of  two  fets  of  perfons, 
the  members  of  the  college,  and  the  licentiates, 

but 

*  The  funiVions  of  moft  corporations  may  be,  and  are  in 
faft,  carried  on  by  a  few  officers;  but  is  it  a  legal  inference, 
that  thofe  few  officers  may  confine  the  privilege  of  incorpora- 
tion to  themfelves  exclufively,  more  efpecially  where  they  arc 
to  be  chofen  exprefsly  out  if  and  by  a  fdloiojiiijt  or  commonalty  f 
The  cenfors  were  created  by  the  charter  five  years  before  the 
Jtatute  was  enafted,  which  firft  eftablifhed  the  order  of  clefts, 
and  they  were  to  be  chofen  annually  by  the  college  for  ev.er. 
Who  could  choofe  them  if  the  college  were  reduced  to  eight 
members,  whofe  offices  are  incompatible  with  theirs?  Mr.  War- 
ren, in  his  zeal  to  preferve,  and  even  narrow  the  monopoly, 
contradifts  himfelf,  overlooks  the  mod  obvious  and  binding 
regulations  of  the  charter  and  ftatute,  and  argues  in  oppofition 
to  the  moft  eftabliflied  rules  of  law  with  regard  to  corporations 


[    325  ] 

but  it  does  fuppofe  that  there  may  be  perfons 
exifting,  who  are  pra£lifing  without  a  licence  j 
but  as  againft  thofe  it  fimply  gives  the  college 
the  power  of  bringing  an  atlion,  becaufe  they  are 
praftifing  without  a  licence  j  that  fhews  the 
licentiates  muft  be  themfelves  the  omnes  homines 
there  meant,  becaufe  they  are  faid  to  be  thofe  for 
whom  the  bye-laws  are  to  be  made*;  but  the 
perfons  praftifing  without  a  licence,  are  not 
to  be  governed  by  the  bye-laws,  but  are  to  have 
anions  brought  againft  them  for  a  penalty  for 
praftifmg  without  that  hcence.  Then  I  fubmit 
to  your  Lordftiip  upon  thefe  grounds,  and  upon 
the  authoritv  of  Lord  Mansfield,  that  there  are 
thefe  two  different  forts  of  perfons  in  view ;  that 
the  qualifications  of  them  both  are  the  fame ; 
that  the  omnes  homines  can  extend  only  to 
licentiates,  and  cannot  be  carried  by  any  con- 

ftru£l:ion 

*  Mr.  Warren  here  confounds  the  powers  and  funftions 
of  the  cenfors  with  thofe  of  the  college,  or  coUeftive  body, 
and  then  draws  an  erroneous  conclulion.  The  charter  does 
not  give  the  college  the  power  "  fimply  of  bringing  an  aftion 
"  againft  perfons  praftifing  without  a  licence,"  but  authorizes 
them  to  exaft  a  fpecific  fine  of  five  pounds  from  perfons 
for  every  month  they  fo  praftife.  It  empowers  the  cenfors 
to  take  cognizance  of  the  praftice  of  all'  who  exercife  the 
faculty  of  phyfic,  within  the  jurifdidion  of  the  college,  whether 
Ki'enfed  or  unlicenfed,  ftationary  or  itinerant,  and  to  punifli 
them  by  fines  and  imprifonment,  (by  whi  h  Mr.  Warren  muft 
iTican,  the  power  fimply  of  bringing  an  aftion)  for  unfkilful 
*»d  bad  pradice.  The  bye-laws  jvere  to  extend  to  all  who 
prac^ifcd  p-hyfic  within  the  college  jurifdidion. 
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ftruftion  forward,  to  reach  perfons  praftifing  in 
the  city,  without  any  licence  at  all. 

I  come  now  to  confider  the  bye-laws.  The 
firfl:  bye-law  to  which  Dr.  Stanger  objefts,  is  that 
bye- law  which  in  fubftance  fays — That  no  perfon 
fliall  be  admitted  into  the  order  or  clafs  of  fellows 
of  the  faid  college  or  commonalty,  unlefs  he  fliall 
have  been  a  candidate  for  a  year;  and  that  no 
perfon  fliall  be  admitted  into  tlie  order  or  clafs 
of  candidates,  unlefs  he  fliall  have  been  created  a 
doftor  of  phyfic,  in  the  univerfity  either  of  Ox- 
ford or  Cambridge.  In  refpeft  to  the  cafe  of  the 
King  V.  Spencer — I  do  not  mean  to  trouble  your 
lyordfliip  with  any  argument  concerning  it;  but 
I  will  ground  what  I  am  going  to  fl:ate  upon  the 
principle  there  laid  down  by  your  Lordfliip*, 
and  upon  that  principle  I  hope  to  fliev^^  that  this 
is  a  good  bye-law.  The  bye-law  they  faid  there, 
(without  fl:ating  what  it  was)  was  defeftivcj  be- 
caufe  it  fuperadded  a  new  qualification  to  the 
party,  which  was  not  according  to  the  charter, 
but  contrary  to  the  fpirit  of  it — Then  it  will  be 
contended,  that  this  bye-law  calls  for  a  new  qua- 
lification, in  the  party  applying,  contrary  to  the 
charter,  and  not  within  the  fpirit  of  it — It  will 
be  admitted  to  me,  that  no  perfon  is  entitled  to 

become 

*  This  cafe  was  decide^  when  Lord  Man?fi'.  Id.  not  Lord 
Kenyoii,  was  cliief  juftice. 
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become  a  member  of  this  college  till  after  ex- 
amination. 

"  I  (hall  now  contend  that  this  is  a  gopd  bye- 
law,  as  connefted  with  the  charter,  in  order  to 
give  to  the  college,  previous  to  examination,  a 
fufficient  and  probable  teft  of  what  is  the  ability, 
the  integrity  and  conducl  of  the  perfon*. 

"  In  the  firft  place  it  will  be  faid,  that  this 
bye-law  is  reftriftive,  that  it  is  illegal,  and  not 
within  the  fpirit  of  the  charter.  In  point  of  faft, 
every  bye-law  is  undoubtedly  reftri£tive.  A  bye- 
law,  which  fays  a  man  fliall  have  knowledge  of  a 
certain  kind,  is  reftriftive;  a  bye-law,  that  fays, 
he  fliall  be  (killed  in  Latin,  is  reftriftive ;  a  bye- 
law,  that  fays,  he  fliall  be  ikilled  in  Greek,  is  re- 
ftriftivef;  then  is  this  a  bye-law  that  a  man 

cannot 

*  This  is  the  real  ground  upon  which  the  legality  of  the 
bye-law  depends:  if  a  degree  from  Oxford  or  Cambridge,  be 
the  only  jirobable  and  fufficient  tejl  of  the  ability  and  integrity  of 
a  claimant  for  admiffion  into  the  fellowfliip  of  the  college,  a 
bye-law  requiring  it  is  good:  if,  though  a  good  teft,  there  be 
others  icliich  are  fufficient^  by  the  admiffion  of  which  the  objects 
and  utility  of  the  college  would  be  extended,  it  is  a  bad  bve- 
law.  How  does  Mr.  Warren  eftablifli  the  excliifive  fufficiency  of 
tliis  teft  ? 

t  This  bye-law  is  not  objeftionable  merely  becaiife  it  is 
reftriftive,  but  becaufe  it  impofes  a  reftriftion  which  is  un- 
reafonable.   A  bye-law  requiring  previous  ftudy,  where  there 

are 
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cannot  get  over?  Ar^the  doors  of  the  univerfity 
iTiut  againft  any  man?  Is  not  every  body  entitled 
to  go  there  for  admiffion,  and  is  not  every  body 
admitted  there,  that  can  pafs  a  reafonable  exami- 
nation? Then  how  can  this  be  argued  as  a  re- 
ftri6lion  in  any  other  way,  than  a  man  may  fay  it 
is  a  refl:ri(Slion  to  call  upon  him  to  aft  prudently, 
wifely,  and  moderately,  becaufe  it  is  a  reftriftion 
upon  his  palTions,  which  he  wifhes  to  indulge. 
To  confider  this  part  of  the  argument,  as  apply- 
ing fimply  to  a  perfon  who  confiders  beforehand, 
that  he  is  to  be  educated  to  praftife  phyfic; 
your  Lordfliip  will  fee  in  that  view  it  is  not  a 
reftriction  in  faft ;  the  only  cafe  in  which  it  can 
be  a  reftritlion  in  h&,  is  the  cafe,'we  will  fup- 
pofe,  of  a  perfon  who  having  been  educated  to  a 
fcience  different  from  phyfic,  wilhes  late  in  life 
to  become  a  praftifer  in  phyfic;  he  fays,  how 
hard  it  is  for  me,  that  after  having  continued  for 
many  years  in  the  practice  of  fomething  foreign 

from 

are  efficient  opportunities  of  medical  improvement;  requiring 
fuch  proficiency  in  the  dead  or  modern  languages  as  may  be 
necefTary  for  attaining  medical  knowledge;  requiring  confide- 
rable  proficiency  in  every  branch  of  medicine,  is  a  good  reflric- 
tion  111  a  medical  college ;  but  a  bye-law  requiring  a  man  to 
ftudy,  where  he  cannot,  without  facrificing  religious  opinions; 
without  incurring  greater  expence  than  he  can  conveniently 
afford;  where  the  vacations  are  much  longer  than  the  periods 
for  ftudy;  where  the  opportunities  of  profellional  improvement 
are  intirely  inadequate;  a  bye-law  impofing  fuch  unreafonablc 
rtftridions  is  indifputably  bad. 
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from  phyfic,  now  I  think  fit  to  be  a  praftifer  in 
phyfic,  here  is  a  bye-law  ftands  in  my  way, 
which  fays  a  man  cannot  be  a  fellow  in  the 
college,  without  having  obtained  a  degree  in  one 
of  the  univerfities  *. 

"  Now  let  us  confider  whether  this  bye-law  is 
not  a  teftimony  to.the  morality,  to  the  integrity 
of  the  perfon — Whether  it  is  not  a  teftimony  of 
his  having  paid  attention  to  proper  ftudies  to 
enable  him  to  attain  that  degree?  If  we  were 
arguing  for  the  firft  time — Whether  this  is  a  proof 
of  all  thefe  circumftances  I  am  ftating,  perhaps 
we  fliould  have  that  difficulty  which  always 
occurs  in  arguing  upon  a  new  queftion. 

"  But  this  has  been  determined  in  point  of 
fa£t,  by  what  Mr.  Erlkine  has  faid  about  the  bar 
— No  man  can  praclife  in  the  courts  in  Do£lors 
Commons  without  taking;  a  deo:ree  of  do£lor  in 
lawsi  no  perfons  are  admitted  in  the  church, 
unlefs  they  have  taken  a  degree  in  the  univerfity. 
By  the  ftatutes  of  Henry  Vill.  a  do£lor  of  laws, 

or 

■*  If  many  are  precluded ;  if  all  can  employ  their  time,  and 
money,  and  induftry,  more  advantageoufly,  does  it  remedy  the 
jnjiiltice  of  the  rcftriftion,  that  the  doors  of  univerfities,  liable 
to  thefe  objeftions,  are  open  ?  The  doors  of  St.  Andrews  are 
open,  but  would  Mr.  Warren  contend,  that  it  would  be  a  legal 
rellriftion  to  confine  admiiiion  into  the  college,  to  thofe  alone 
vyho  had  been  educated  there? 
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or  a  doctor  in  divinity  is  entitled  to  take  two 
benefices  for  the  cure  of  fouls.  In  fhort,  where- 
ever  I  turn  myfelf,  I  fee  in  all  the  profeffions  in 
this  country,  that  the  taking  a  degree  of  doftor, 
whether  a  doctor  of  phyfic,  a  doftor  of  divinity, 
or  a  doftor  of  laws,  has  always  been  looked 
upon  as  the  bed:  teftimony  of  a  man's  charafler, 
and  of  his  having  employed  his  time  in  a  man- 
ner beneficial  and  honourable  to  himlelf. 

"  When  it  is  faid  in  refpeft  to  the  fituation  of 
a  member  of  parliament,  in  refpe6t  to  a  juryman, 
that  no  man  lliall  exercife  either  of  thefe  offices 
unlefs  he  has  a  monied  qualification  to  fuch  an 
amount,  What  is  the  inference?  It  is  that  a  man 
in  fuch  a  fituation  will  a6l  with  integrity.  My 
friends  may  fay,  that  is  no  proof  j  fo  they  may  fay, 
that  being  educated  in  the  univerfity,  is  no  proof 
that  a  man  has  ability. — I  am  not  ftanding  upon 
pofitive  proof,  but  probable  proof. — If  the  law  of 
this  country  has  faid,  that  the  poffefllon  of  600 
a  year  be  a  probable  proof  of  the  integrity  of  a 
member  of  parliament,  that  a  monied  qualifi- 
cation is  a  probable  proof  of  the  integrity  of  a 
juryman,  I  may  urge  that  this  fort  of  degree  is 
the  mofl:  probable  proof  of  the  Ikill  and  know- 
ledge of  the  perfon  who  has  taken  that  degree— 
t  am  now  arguing  this  point  as  if  this  were  a 
bye-law  made  yefterdayj  but  I  do  not  ftand  in 
that  fituation  ;  this  byc-lavv  has  been  in  exiftence, 

cither 
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either  in  form  or  fubftance,  for  very  little  (hort  of 
two  centuries  *. 

"  It  is  beyond  all  doubt,  that  the  main  inten- 
tion of  this  charter  was  for  the  encouragement  of 
phyfic,  not  for  the  encouragement  of  phyficians; 
not  to  give  any  appropriate  quality  or  advantage  to 
individuals  but  the  main  defign  was  for  the  en- 
couragement of  phyfic.  Have  my  friends  any  af- 
fidavit to  fhew  a  decline  of  knowledge  in  the 
college,  that  the  ftate  of  phyfic  is  in  a  worfe 
fituation  now  than  formerly  ?  If  there  is  no  afii- 
davit  of  that  fort,  then  I  contend  that  this  bye-law 
cannot  be  a  bad  one.  Under  the  exifi:ence  of 
this  bye-law  the  college  has  rifen  to  the  ftate  in 
which  it  now  is;  which  it  is  unnecefl"ary,  and 
which  perhaps  it  would  not  be  very  delicate  for 
me  to  argue,  is,  the  moft  flourifliing  ftate  |. 

"  But 

*  This  argument  proves  only  what  has  never  been  difputed, 
that  a  degree  from  Oxford  or  Cambridge  is  one  reafonable 
prefumptive  proof  of  medical  learning. 

f  Do  the  titles,  offices,  falaries,  and  power  of  the  college, 
give  no  appropriate  quality  or  advantage  to  individuals? 

X  Is  the  flourifhing  ftafe  of  a  medical  college  (the  main 
intent  of  wfcj^ch,  according  even  to  Mr.  Warren,  is  for  the 
encouragement  of  phyfic,  not  phyfciam)  to  be  inferred  from  the 
dif/iroportionate  emoluments  of  a  feio  individuals,  or  from  the 
fucccfs  cf  the  body  in  improving  medicine?  if  the  fellows  taken 
from  the  order  of  licentiates,  and  a  very  few  others,  be  ex- 
cepted, what  has  the  college  individually  or  collectively  done 
for  the  encouragement  of  phyfic?  They  may  have  trcafures  in 
their  archives,  to  which  Mr.  Warren  has  had  accefs,  but  thefe 
have  not  hitherto  been  promulgated. 
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*'  But  there  is  ftill  one  other  way  of  confidering- 
this  queftion ;  .1  conlider  it  plain  beyond  difpute, 
that  as  the  college  are  to  judge  of  the  qualifications 
of  a  perfon  before  he  is  to  be  admitted,  they  have 
the  power  to  prefcribe  what  mode  of  education 
he  ought  to  purfue,  in  order  to  enable  him  to  be 
admitted.  Suppofing  we  flood  upon  a  bye-law 
which  Oiould  be  in  fubftance  this — That  no  man 
fhould  be  admitted  unlefs  he  has  a  competent 
knowledge  in  Greek  j  unlefs  he  has  a  competent 
knowledge  in  fome  particular  part  of  phyfic  to 
be  fpecified,  your  Lordihip  would  admit  thefe  to 
be  good  bye-laws.  How  would  your  Lordfhip, 
fitting  iiere,  legally  know  what  fort  of  qualifica- 
tions were  neceffary  to  entitle  a  perfon  to  admif- 
fion,  but  that  you  muft  take  it  upon  the  degree 
of  credit  you  attach  to  the  parties  palFmg  the 
bye-law. 

Then  upon  this  bye-law  I  may  argue  in  this 
way.  You  admit  that  we  may  prefcribe  a  mode 
of  education,  and  are  to  be  the  judges  of  it. 
Then  we  fay,  we  have  looked  over  all  the  uni- 
verfities  in  the  world ;  not  England,  Scotland, 
and  Ireland  only,  but  we  know  fronj  our  own 
knowledge,  experience,  and  obfervation,  what  are 
the  fituations  of  the  univerfities  in  which  the 
fcience  of  phyfic  is  taught,  and  in  our  opinion, 
there  is  no  mode  of  education  fo  well  adapted  to 
attaining  a  knowledge  in  the  fcience  of  phylic,  as 

that 
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that  prefcribed  by  the  univerfities  of  Oxford  and 
Cambridge.  If  the  college  of  phyficians  are  to 
be  the  judges  of  the  neceflfary  qualifications  of  per- 
fons  to  be  admitted,  I  fliall  contend,  that  you 
muft  likewife  admit  that  they  are  to  be  judges  of 
the  primary  fteps  that  are  to  lead  to  thefe  qualifi- 
cations *. 

"  I  have  argued  fo  far  upon  the  charter  and 
upon  the  bye-law;  but  there  remains  a  third 
queltion,  which  is  perfonal  to  Dr.  Stanger,  which 
will  turn  upon  the  fituation  in  which  Dr.  Stanger 
ftands  before  you.  It  appears  by  his  affidavit, 
that  he  has  taken  out  letters  teftimonial ;  that  he 
is  what  is  now  called  by  the  name  of  a  licentiate. 
It  appears  further,  that  at  the  time  this  licence 
was  granted  him,  he  gave  his  faith  and  promife 
that  he  would  obey  all  the  ftatutes  of  the  college. 
I  afk  then,  at  the  time  when  this  licence  was 
granted  him,  what  could  be  his  underftanding  of 
the  terms  of  it,  and  what  could  be  the  underftand- 
ing  of  the  college  of  thofe  terms  ?  If  I  could  make 

out 

*  Mr.  Warren,  after  arguing  that  the  college  enjoy  an  ar- 
bitrary power  of  confining  admiffion  to  eight  perfons,  contends 
alfo,  that  they  exclufively  are  the  judges,  not  of  the  qualifica- 
tions only,  for  elec'^ion  into  this  feleft  body ;  but  of  the  pri- 
mary ftep's  which  lead  even  to  thefe  qualifications.  It  would 
follow  from  ihcfe  arguments,  that  the  eight  elefts  might  con- 
fine admiffion  into  the  colU-ge  to  their  own  offspring,  and  that 
the  corporation  niiglit  be  perpetuated  by  one  familv. 
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out  that  both  parties,  at  that  time,  underftood  that 
he  being  a  licentiate,  would  not  endeavour  to  come 
into  the  college,  unlefs  he  had  taken  the  degree 
of  do6tor  of  phyfic  in  the  univerfity  of  Oxford  or 
Cambridge ;  if  I  could  make  out  that  he  con- 
ceived he  was  not  entitled  to  make  that  applica- 
tion, unlefs  he  became  a  doftor  of  phyfic  of  the 
univerfity  of  Cambridge  or  Oxford  ;  then  I  fliould 
contend,  that  this  was  a  voluntary  refiguation  on 
the  part  of  Dr.  Stanger,  and  that  he  cannot  come 
here  to  complain  of  any  injury  perfonal  to  himfelf, 
when  he  was  himfelf  the  origin  of  that  injury. 
If  the  words  are  to  have  any  meaning,  it  muft  be 
underftood,  on  his  fide,  to  be  a  refignation ;  it 
muft  be  underftood  by  the  college,  that  he  would 
never  endeavour  to  infringe  that  bye-law  which 
fays,  no  man  fliall  be  admitted  unlefs  he  is  a  doc- 
tor of  phyfic  of  Oxford  or  Cambridge,  unlefs  he 
ffives  to  the  words  of  the  oath  at  the  time  he 
took  it,  a  meaning  different  from  that  which  the 
words  will  bear. 

"  Then  I  fliall  fay  in  the  words  of  Lord  Manf- 
field — What  is  this  but  a  trick  upon  the  college? 
I  admit,  not  the  fame  fort  of  trick  as  before ;  that 
he  does  not  come  here,  claiming  upon  the  foot 
of  his  being  a  licentiate  ;  but  he  comes  in  oppo- 
fition  to  his  folemn  promife,  and  calls  upon  your 
Lordftiip  to  fan£lion,  what  appears  to  me,  to  be 

a  violation 
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a  violation  of  fomething  lefs  formal,  but  not  Icfs 
facred  than  an  oath  ;  a  violation  of  an  agreement 
entered  into  without  compulfion^  and  with  a  full 
knowledge  at  the  time  of  its  force,  and  its  con- 
fequent  operation.  If  he  had  been  under  the 
neceffity  of  taking  this  licence,  I  grant  this  part 
of  my  argument  would  be  greatly  weakened  ; 
but  according  to  his  own  pofition,  he  might  then 
have  applied  to  be  admitted  as  a  member  of  the 
college ;  he  did  not  choofe  to  apply  to  be  ad- 
mitted as  a  member  of  the  college,  but  he  ap- 
plied to  be  admitted  as  a  licentiate.  And  I  fay, 
that  was  a  virtual  refignation  of  any  chance  he 
had  to  be  admitted  as  a  member  of  the  college  *. 

"  Then 

*  This  illiberal  argument;^ which  had  never  been  admitted  by 
the  judges  in  any  of  the  former  trials,  and  which  was  repeatedly 
difcountenanced  by  Lord  Kenyon  in  the  late  trial,  was  urged 
by  Mr.  Warren  with  a  degree  of  acrimony  which  betrays  col- 
legiate prejudice  if  not  vindiftivenefs.  Dr.  Stanger  became  a 
licentiate  without  being  acquainted  with  his  right  to  the  fel- 
lowlhip,  and  without  a  previous  knowledge  of  the  bye-laws. 
He  fubmitted  to  take  a  licence  without  much  inquiry,  after  the 
example  of  much  abler  men  who  had  defcended  to  it,  ignorant 
of  tlieir  legal  claim  t6  the  fellowfliip,  or  doubtful  of  the  prac- 
ticability of  eftabhfhing  their  title.  Upon  fubiequent  examina- 
tion of  the  charter,  afts  of  parliament,  bye-laws,  opinions,  and 
decifions  relating  to  the  college,  he  conceived,  and  was  fup- 
ported  in  that  opinion  by  the  beft  legal  opinions,  that  the  re- 
llriftive  bye-law  complained  of  was  illegal,  and  that  it  was  no 
breach  of  his  engagement  to  refill  an  Illegal  bye-law.  He 
found  that  the  moft  diftinguiflied  of  the  licentiates  had  during 
a  long  period  contended  againfl:  this  bye-law  in  repeated  law- 

fuit*;,- 
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"  Then  it  may  be  faid,  the  public  have  a  claim 
to  the  advantage  of  his  fkill.  As  far  as  they  can 
•be  benefitted  by  his  praftice  they  have  that  ad- 
vantage. But  they  have  a  title  to  call  upon  him, 
to  a£l  as  cenfor  or  other  officer  of  the  college. 
I  fubmit  that  under  the  authority  of  all  thefe 
cafes,  which  are  ftated  in  the  cafe  of  Mitchel 
V.  Reynolds,  in  Peere  Williams;  thofe  cafes  in 
which  it  is  determined,  that  a  perfon  may  refign 
the  power  of  trading  within  a  particular  diftrift, 
I  fay,  that  Dr.  Stanger  may  refign  the  right  and 
power  of  praftifing  phyfic  in  the  City.  I  fay  ftill 
more,  he  can  refign  the  right  and  power  of  go- 
verning thofe  who  pra£life  phyfic  in  the  City. 
Then,  if  there  be  no  legal  bar  from  the  public 
benefit  to  his  refignation  of  this  power,  I  fay,  that 
he  has  refigned  it  as  far  as  it  is  in  the  power  of 
words  to  convey  a  refignation*;  and  that  he 
now  calls  upon  your  Lordfliip  to  enforce  and 

to 

fuits,  without  the  ffighteft  imputation.  He  alfo  found  that  the 
licentiates  had,  by  the  exprefs  terms  of  their  engagement, 
tie  ojitim  of  obeying  any  of  the  bye-lai\:s^  or  of  paying  a  fine; 
which  he  never  refufed.  This  condition  is  here  (confidering 
the  manner  in  which  Mr.  Warren  prelTes  the  argument)  very 
uncandidly  concealed. 

*  Becaufe  a  perfon  may  refign  his  right  of  carrying  on  trade, 
where  he  might  interfere  with  a«^jher  who  gives  him  a  con- 
fideration  for  the  refignation,  Mr.  Warren  adds,  to  his  other 
extraordinary  arguments,  that  an  engagement  to  obey  the  bye- 
laws,  generally,  of  a  corporation,  implies  a  legal  furrender  of  a 
right  to  the  franchife,  if  one  of  thefe  bye-laws  reftrain  that 
right  illegally ! 
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to  fanftion  the  violation  of  a  folemn  agree- 
ment *. 

"  Then  there  comes  another  queftion  upon  the 
form  and  the  mode  of  this  application,  which  was 
taken  notice  of  by  my  learned  friend  Mr.  Cibbs, 
and  on  which  Mr.  Juftice  Lawrence  made  fome 
remark.  We  have  fet  forth  a  bye-law,  which 
fays,  no  perfon  fhall  be  a  member  of  the  college 
unlefs  he  has  been  a  candidate  for  a  year.  Mr. 
Serjeant  Adair  admitted  that  this  ftanding  alone 
would  be  a  good  bye-law.  I  conceive  Dr.  Stanger 
fhould  have  applied  to  the  court  to  fet  alide  that 
bye-law.  The  learned  judge  fays,  we  have  drawn 
up  our  bye-law  in.  fuch  a  way,  that  he  cannot 
make  his  application.  If  requiring  a  perfon  to 
be  a  candidate  for  a  year  is  a  good  bye-law,  why 
could  not  the  application  have  been  made  to  be 
admitted  into  the  order  of  candidates  ?  My  friends 
admitted,  that  requiring  a  perfon  to  be  a  candi- 
date 

*  The  college  may  be  limited  to  eight  members. — They  are 
the  only  judges  of  the  qualifications  of  candidates,  and  the  mode 
of  attaining  them. — If  this  extent  of  power  be  not  fecure  under 
the  charter  and  ftatutcs,  provided  the  college  can  induce  tjbofe, 
who  might  conteft  the  ufiirpation  to  fign  bye-laws  (whether 
legal  or  illegal,  known  or  unknown,  pofitive  or  conditional;) 
which  enaft  that  none  fliall  be  admitted  but  fuch  as  comply 
with  the  conditions  impofed  by  the  college;  fuch  fignature  im- 
plies a  legal  furrender,  and  a  moral  obligation  to  facrifice  their 
chartered  rights.   Such  are  the  arguments  of  Mr.  Warren ! 
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date  for  one  year  was  a  good  bye-kw  j  but  tliat 
it  was  bad,  inafmuch  as  it  was  connecred  with 
that  part  which  fays,  no  man  lliall  be  a  candidate 
till  he  has  firft  taken  his  degree  of  doftor  of  phyfic, 
in  the  univerfities  of  Oxford  or  Cambridge.  If 
that  be  not  a  good  bye-law,  and  your  Lordfliip 
lliould  grant  a  mandamus,  then  Dr.  Stanger 
would  become  a  fellow  of  the  college,  without 
ever  having  gone  through  the  probationary  ftate, 
which  all  others  have  gone  through  ;  becaufe  the 
mandamus  would  be  to  examine  him  in  order  to 
admit  him  as  a  fellow;  if,  upon  examination,  he 
were  found  fuflicient,  he  mufl:  be  admitted  a 
member  of  the  college,  without  having  gon6 
through  any  probationary  ftate  at  all." 

Lord  Kenyan.  "  If  to  be  a  candidate  for  a 
year  is  admitted  to  be  a  legal  bye-law,  certainly 
he  muft  conform  to  the  legal  bye-law." 

.  Mr.  Serjeant  Adair.  "  Your  Lordfliip  will 
find  they  are  one  and  the  fame  bye-law ;  and  I 
am  afraid  cannot  be  feparated.  I  apprehend 
that  I  fliould  be  told,  and  I  do  not  know  whether 
your  Lordfliip,  upon  confideration,  might  not  yet 
tell  me  foj  that  if  we  applied  under  this  par- 
ticular bye-law  that  required  to  be  a  candidate, 
we  fliould  have  been  told,  as  we  were  when  con- 
tending the  right  to  be  a  licentiate — you  cannot 

at 


[    339  ] 

at  once  claim  the  benefit  of  one  part  of  this  bye- 
law,  and  obje£l:  to  the  other ;  if  you  apply  under 
a  bye-law  to  be  a  candidate,  which  alone  creates 
a  candidate,  you  cannot  apply  till  you  qualify 
yourfelf  according  to  that  bye-law  to  be  a  can- 
didate." 

Lord  Kenyan.  "  This  muft  ftand  over  to  fome 
other  day." 

Adjourned^ 
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THE  KING, 

VERSUS 

THE  PRESIDENT  AND  COLLEGE  OF  PHYSICIANS. 

COPY  from  Mr.  Gurney  s  short-hand 
Notes  of  the  Argument  in  the  Court 
of  King's  Bench,  May  13,  1797'. 

MR.  SERJEANT  ADAIR, 

"  I  AM  to  addrefs  your  Lordfhip  in  fupport 
of  the  rule  granted  to  fhew  caufe,  why  a  writ  of 
mandamus  fhould  not  iflue,  commanding  the  pre- 
fident  and  college  of  phyficians  to  examine  Do6lor 
Chriftopher  Stanger,  as  to  his  qualifications  and 
fitnefs  to  be  admitted  into  the  corporation,  as  a 
member  or  fellow  thereof  j  and  to  fubmit  to  the 
court  alfo,  fuch  anfwers  as  occur  to  me,  to  the  ^ 
reafons  that  have  been  alledged  againft  this  rule 
being  made  abfolute. 

"  In  order  to  bring  this  queftion  to  a  point,  it 
will  be  neceflary,  fliortly,  to  Hate  to  the  court,  as 
well  precifely  what  it  is  that  we  demand,  as  the 
title  upon  which  we  demand  it ;  and  for  the  bet- 
ter 
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ter  underftanding  of  that,  to  recal  the  attention 
and  recollection  of  the  court  to  fuch  particulars 
of  the  conftitution  of  this  learned  and  refpeftable 
corporation,  as  appear  moft  dire£tly  connefted 
with  the  queftion  which  your  Lordfliip  has  now 
to  decide.  It  feems  to  be  material  to  attend  to 
the  firft  inftitution,  and  the  progrefs  of  this  learned 
corporation ;  to  the  charter  itfelf,  and  to  the  two 
afts  of  parliament  of  Henry  the  VIII.  one  of 
which  preceded,  and  the  other  followed  that 
charter ;  and  the  order  of  time  in  which  thefe 
paffed,  as  well  as  the  nature  of  fome  of  the  pro- 
vifions  of  them,  appear  to  throw  a  confiderable 
light  upon  the  queftion,  at  leaft  in  the  view  in 
which  it  has  prefented  itfelf  to  my  mind. 

The  firft  public  aft  which  will  be  under  the 
confideration  of  the  court  is,  the  ftatute  of  the 
third  of  king  Henry  the  VIII.  by  which  it  was 
cnafted  among  other  things,  '  That  no  perfon 

*  within  the  City  of  London,  nor  within  feven 
'  miles  of  the  fame,  fliall  take  upon  him  to  ex- 

*  ercife  and  occupy  as  a  phyfician  or  furgeon, 

*  except  he  be  firft  examined,  approved,  and  ad- 

*  mitted  by  the  Biftiop  of  London,  or  by  the 
'  Dean  of  St.  Paul's,  for  the  time  being,  calling 

*  to  him  or  them  four  do£lors  of  phyfic'  Your 
Lordftiip  will  fee,  therefore,  that  at  the  time  of 
the  pafling  this  a£t,  there  was  no  corporation  or 

college 
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college  of  phyfic ;  but  by  this  a£l,  all  his  Majefty's 
fubjefis  were  retrained  from  the  exercife  of  a 
profeiTion  fo  extremely  important  to  the  public, 
till  their  fitnefs  had  been  made  to  appear  by  a 
previous  examination,  by  the  perfons  to  whom 
authority,  for  the  firft  time,  was  given  by  the 
ftatute  in  queftion,  to  make  fuch  examination. 
From  the  moment  of  the  palTmg  of  that  adt,  your 
Lordfliip  fees  that  a  diftinft  line  was  drawn,  who 
might  or  who  might  not  lawfully  pra£life  phylic 
within  the  limit  it  prefcribes.  From  the  moment 
therefore  of  the  pafling  of  that  aft,  there  were 
certain  perfons,  exclulively,  entitled  to  the  prac- 
tice of  phyfic  within  thofe  limits,  and  who,  in  the 
legal  acceptation  of  the  word  might,  and  who 
only  could  be  called  men  of  the  faculty  of  phyfic. 
Your  Lordfiiip  therefore  will  find,  that  at  any 
period  fubfequent  to  that  ftatute,  there  was  a 
particular  defcription  of  men  to  whom,  and  to 
whom  only,  that  term,  '  men  of  the  faculty  of 
'  phyfic,'  could  be  applied ;  and  in  the  view 
which  I  have  of  the  fubje6t,  that  obfervation 
feems  material  for  the  right  underftanding  of  the 
charter,  which  followed  the  a£t  within  about  feven 
years;  for  it  feems  to  make  it  irapoffible  accu- 
rately to  underftand  the  defcription  in  the  charter, 
of  the  perfons  to  whom  the  privileges  given  by 
that  charter  were  meant  to  be  granted,  and  to 
whom  they  were  meant  to  be  confined,  without 

accurately 
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accurately  underllanding  who  were  the  perfons 
of  that  defcription  antecedent  to  granting  the 
letters  patent. 

"  Having  premifed  this,  let  us  fee  who  it  is 
that  are  incorporated  by  the  charter.  It  is  grantr 
ed,  firft,  to  certain  fpecific  perfons  by  name,  then 
eminent  in  the  profeflion  of  phyfic,  that  they 
fliould  be  a  perpetual  college,  who  fliould  exercife 
the  faculty  of  phyfic  within  the  diftriO:  that  I 
have  already  ftated  to  the  court.  It  grants  to 
thofe  doctors  by  name,  that  they,  and  all  the  men 
of  the  fame  faculty,  and  in  the  aforefaid  city, 
ihould  be  a  body,  a  perpetual  community  or  coir 
lege  ;  and  then  it  ftates  the  particular  conftitution 
of  that  body  fo  incorporated ;  the  eleftion  of 
officers,  and  the  authority  that  thofe  officers  iliould 
exercife  over  the  members  of  that  corporation. 

"  I  have  already  ftated,  that  it  was  necelfary  to 
the  right  underftanding  of  the  words  which  in- 
corporate thofe  perfons  by  name,  omnes  homines 
ejufdem  facultatis,  that  whoever  is  to  decide  upon 
the  conftru6tion  of  thefe  charters  fhould  have  a 
clear  knowledge,  who  at  the  time  of  granting  the 
charter  were  omnes  homines  ejufdem  facultatis, 
and  that  will  afford  a  full  anfwer  to  all  the  chi- 
merical objeftions  that  have  been  ftated  by  my 
learned  friend  on  my  left  hand,  particularly,  and 

adopted 
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adopted  by  my  friends  after  him,  that  it  would 
open  the  door  to  every  tooth-drawer  and  bottle- 
conjuror,  and  every  man  of  the  moft  vague  de- 
fcription  in  this  city;  becaufe  I  have  already 
pointed  out  to  the  court,  that  there  were  perfons 
at  the  time  of  paflmg  this  charter,  to  whom  alone 
the  words  omnes  homines  ejufdem  facultatis  could 
be  applied,  and  that  was  unqueftionably  in  the 
tenth  of  Henry  the  VIII.  to  fuch  perfons  only  as 
were  of  the  faculty  of  phyfic,  purfuant  to  the  di- 
re£tions  of  the  ftatute  of  the  third  of  the  king ; 
and  therefore,  in  the  tenth  year  of  Henry  the  VIII. 
when  the  letters  patent  were  granted,  I  contend, 
and  with  great  confidence,  that  no  man  could  be 
confidered  as  homo  ejufdem  facultatis,  who  had 
not  been  fo  ele£ted,  purfuant  to  the  directions  of 
the  a£t.  That  at  once  furniflies  a  decided  anfwer 
to  all  thefe  apprehenfions,  of  throwing  open  the 
doors  of  this  temple  of  learning  to  people  utterly 
unfit  to  enter  into  it,  and  its  being  profaned  by 
men  of  that  defcription  j  becaufe,  by  no  poflibility, 
by  the  terms  of  that  charter,  can  any  perfons  be 
legally  admitted  but  fuch  as  fhall  be  legally  au- 
thorized by  the  means  prefcribed,  as  well  by  that 
a£t  as  the  letters  patent  themfelves;  therefore, 
the  perfons  who  had  at  any  time  a  right  to  de- 
mand to  be  admitted  of  that  corporation,  cannot 
be  the  perfons  who  take  upon  themfelves  to  ex- 
ercife  the  praQice  of  phyfic,  whether  qualified  or 

poti 
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not ;  but  it  can  be  only  applicable  to  perfons  duly 
authorized  to  praftife,  by  the  means  pointed  out 
by  the  legiflature  and  the  letters  patent  *. 

"  Thus  having  endeavoured  to  fliew  what  is 
the  only  true  conftru£tion  of  the  defcription  of 
perfons  intended  to  be  incorporated  by  the  letters 
patent,  I  am  now  to  ftate  what  I  conceive  to  be 
the  effeft  of  thefe  letters  patent,  and  that  leads 
me  to  notice,  as  I  go  along,  upon  the  points  to 
which  they  apply  the  arguments  that  have  been 
urged  by  the  learned  gentlemen  on  the  other 
fide ;  and  as  the  obfervation,  with  refpe6t  to  the 
conftru6lion  of  the  letters  patent,  furnifhes  an 
anfwer  to  the  arguments  of  my  friend  on  my 
left  hand,  fo  the  conftru6tion  of  the  letters  patent, 
with  refpe£t  to  the  perfons,  feems  to  be  equally 
an  anfwer  to  the  argument  of  Mr.  Warren,  by 
which  he  contended,  and  he  refted  himfelf  upon 
great  authorities,  particularly  Mr.  Juftice  Yates, 
that  it  could  hardly  be  contended  confiftently  with 
thofe  authorities,  that  every  man,  even  legally 
exercifing  the  faculty  of  phyfic,  was  ipfo  fa£lo  a 
member  of  the  corporation  by  virtue  of  the  letters 
patent.    I  do  not  feel  myfelf  called  upon  fo  to 

contend 

*  Mr.  Serjeant  Adair  proves,  afterwards,  that  phyficians, 
refiding  within  the  college  jurifdidion,  are  legally  entitled  to 
examination  for  the  licence',  which  he  confiders  as  a  necefTary 
Oep  to  enforce  examination  for  the  feliowfliip. 
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contend  to  fupport  this  rule,  and  I  fliould  feci  the 
weight  of  thofe  authorities  extremely,  if  it  were 
neceflary  for  me  to  fupport  that  propofition. 

"  Your  Lordfliip  knows  that  a  charter  of  new 
incorporation,  (for  upon  that  alone  can  this  argu- 
ment operate)  addreffed  to  a  number  of  men  of 
any  defcription,  does  not,  ipfo  fa6o,  inveft  them 
with  all  the  corporate  riglits ;  there  is  fomething 
more  requifite  than  the  mere  iffuing  the  letters 
patent,  and  perfons  being  within  the  defcription 
of  thofe  letters  patent.  All  that  a  new  charter 
gives,  is  the  option  of  becoming  members  of  the 
corporation  fo  created,  if  they  choofe  to  accept 
the  privileges  fo  granted,  upon  the  conditions  on 
which  they  are  granted,  and  to  be  admitted  re- 
gularly ;  for  that  is  neceffary  to  becoming  a  mem- 
ber of  any  corporation,  in  order  to  be  entitled  to 
thofe  franchifes,  either  under  the  charter  or  bye- 
laws  fubfequently  made  under  the  power  given 
in  the  charter. 

"  I  contend,  therefore,  not  that  omnes  homines 
ejufdem  facultatis  are  by  force  of  the  letters 
patent  completely,  and  de  fafto  members  of  this 
learned  corporation  ;  but  that  they  have  that  fort 
of  inchoate  right  which  authorizes  them  to  tender 
themfelves  for  admillion  into  that  corporation, 
according  to  the  forms  lawfully  prefcribed,  cither 

bv 
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by  aft  of  parliament,  the  charter  of  incorporation 
itfelf,  or  bye-laws,  lawfully  made,  purfuant  to  the 
power  inherent  in  the  corporation,  or  exprefsly 
granted  by  letters  patent.    I  think  that  mode  of 
putting  the  claim  gets  rid  of  the  authorities  that 
have  been  urged  againft  us,  upon  the  fuppofition 
that  I  was  bound  to  contend  that  which  I  do 
not ;  namely,  that  thefe  gentlemen  applying  were 
ipfo  fafto  members  of  the  corporation.  Indeed, 
the  rule  itfelf  furniflies  an  anfwer  to  fuch  a  fup- 
pofition, for  we  have  only  prayed  to  be  put  in  a 
fituation  of  being  admitted  members  of  that  cor- 
poration ;  and  I  fliall  fliew  your  Lordfnip,  prefent- 
ly,  that  we  do  not,  even  unqualifiedly,  claim  a  right 
in  the  fituation  in  which  we  now  fiand  to  be  im- 
mediately admitted ;  but  we  fubmit  to  that  re- 
quifite  which  is  lawfully  annexed  as  a  previous 
requifite  for  every  perfon  who  claims  to  be  admit- 
ted a  member  of  a  body,  which  not  only  enjoys 
privileges,  but  privileges  in  which  the  public  are 
interefl:ed,  and  to  which  a  truft  duty  is  annexed. 

"  Where  the  privileges  of  a  particular  body  of 
men  are  not  granted  to  them  for  their  own  fole 
benefit,  but  the  public  are  interefted  in  them; 
fuch  as  require  integrity,  ik'iU,  and  different  qua- 
lities, which  render  men  fit  to  be  inverted  with  a 
public  truft  according  to  the  fubjeft  matter  of 
that  truft;  no  man,  I  fay,  can  have  an  unqualified 

right 
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right  to  claim  admiffion  into  fuch  a  body,  and 
the  qualification  of  fitnefs  muft  be  afcertained  in 
fome  regular  mode  lawfully  prefcribed,  to  entitle 
to  fuch  admiffion;  and,  therefore,  that  advice 
has  been  purfued  in  the  prefent  application  to 
the  court  for  Dr.  Stanger,  who  is  not  fingular  in 
conceiving  himfelf  to  be  invefted  with  this  pub-, 
lie  truft;  he  does  not,  however,  rely  upon  the 
opinion  of  his  own  fitnefs,  leaft  of  all  will  he  rely 
upon  that  of  any  man,  or  even  upon  the  opinion 
of  the  public;  but  he  fays,  try  my  fitnefs,  I  offer 
myfelf  to  that  examination  ;  you  have  a  truft  on 
the  part  of  the  public,  not  to  admit  an  unfit  perfon, 
but  to  admit  thofe  who  pofTefs  the  qualifications 
required  by  law.  I  tender  myfelf  to  you  for  exa- 
mination; if  after  that  examination  you  will  ven- 
ture your  character  and  credit  as  men,  that  I  am 
an  unfit  perfon  to  be  admitted  to  what  I  claim,  I 
allow  you  have  a  right  to  refufe;  and,  therefore, 
the  mandamus  prayed  is  not  to  admit,  but  to 
examination,  without  which  no  man  can  claim 
to  be  admitted  into  this  learned  body. 

"  Your  Lordfhip  fees  diftin£lly,  by  this  time, 
what,  and  what  alone  it  is,  that  Dr.  Stanger 
claims;  he  claims  to  be  admitted  to  an  examina- 
tion in  the  mode  prefcribed  by  law  (which  I 
ftiall  explain  hereafter  more  particularly)  to  af- 
certain  whether  he  is  or  not  fit  to  be  admitted  a 

fellow 
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fallow,  of  the  college  of  phyficians ;  that  is  the 
thing  which  he  claims,  to  be  examined  as  to  his 
fitnefs  for  that  admillion,  which  he  afterwards 
expects. 

"  The  next  point  to  be  confidered  is,  the  title 
under  which  he  claims  it ;  for  I  have  already  ad- 
mitted, that  every  man  who  fuppofes  himfelf  fit 
to  be  a  member  of  the  college  of  phyficians,  that 
every  man  whom  the  public  fuppofes  fit  to  be  a 
member  of  the  college  of  phyficians,  has  no 
right  either  to  be  admitted,  or  to  tender  himfelf 
for  admiflSon,  becaufe,  independently  of  any  bye- 
law  whatever,  the  a£l  of  parliament  and  the 
charter  have  defcribed,  who,  and  who  alone, 
have  a  claim  to  be  members  of  the  college;  and 
no  man  that  does  not  come  within  the  defcrip- 
tion  of  the  charter,  or  a6l  of  parliament,  let  his 
qualifications  from  nature,  as  my  learned  friend 
fuppofes  that  fome  men  may  have  derived  in- 
tuitive knowledge,  let  his  knowledge  in  the 
pra6lice  of  phyfic  be  what  it  may,  has  any 
right.. 

"  It  remains  next  for  me  to  ftate  the  title 
under  which  we  claim  what  we  afk,  and  that 
will  lead  to  two  quefl:ions — Firft,  Whether  that 
title  is  good  in  itfelf  in  the  outfet?  And,  in  the 
next  place,  whether  there  is  any  bar  to  it  ?  Whe- 
ther 
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ther  there  is  any  thing  which  can  have  a  legal 
operation  to  defeat  that  title. 

"  The  title  I  ftate,  therefore,  to  be  under  the 
letters  patent  themfelvesj  it  will  remain  open  for 
the  other  branch  of  the  argument,  to  fee  whether 
there  is  any  thing  elfe  that  will  operate  as  a  bar 
to  that  prima  facie  right — We  claim  under  the 
letters  patent  a  right  to  be  admitted,  if  fit  to  be 
admitted,  fellows  of  the  college.  Dr.  Stafiger 
claims  as  being  ejufdcm  facultatis,  within  the 
limits  of  the  charter,  and  it  is  for  that  purpofe 
alone  that  Dr.  Stangcr  has  ftated  the  faft,  of  his 
having  been  admitted  to  the  practice  of  phyfic; 
it  is  to  fhew  that  he  is  that,  which  without  it  he 
could  not  be  homo  cjufdem  facultatis  in  civitate; 
he  could  not  be  fo,  for  the  reafons  I  have  ftated 
before,  under  thefe  letters  patent,  unlefs  he  had 
been  admitted  to  the  pra£tice  of  phyfic,  by  perfons 
to  whom  that  authority  is  given ;  firfl:,  by  the  a£ts  of 
parliament/afterwards  by  the  charter,  thefe  letters 
patent  being  fubfequently  confirmed  by  the  ftatute 
of  the  14  and  15  Henry  VIII.;  and  perhaps  that 
confirmation  might  be  deemed  neceflary,  becaiife 
a  doubt  might  have  arifen  whether  the  ftatute  of 
3  Henry  VIII.  having  given  a  diftinft  defcriptioa 
in  what  manner  perfons  fliould  be  admitted  to 
pra£life  phyfic  within  the  limits,  and  by  whom 
they  fliould  be  examined,  a  doubt  might  be  eiv- 
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tertalned  of  the  authority  of  the  crown  to  have 
varied  that  limitation,  unlefs  thefe  letters  patent 
had  been  confirmed  by  aft  of  parliament j  but, 
however,  no  fuch  doubt  can  operate,  becaufe  the 
letter  patent,  confirmed  by  the  14  and  15  Henry 
VIII.  have  diftinftly  fubftituted  a  new  defcription 
to  that  which  was  firfl:  erefted  by  the  3  Henry 
VIII.  who  fliall  be  deemed  omnes  homines  ejuf- 
dem  facultatis,  within  the  limits  prefcribed; 
therefore  it  is  abfolutely  neceflary  for  Dr.  Stanger, 
in  order  to  make  any  claim  at  all;  admitting  that 
every  man  who  fancies  himfelf  qualified,  is  not, 
therefore,  entitled  to  admillion  into  this  learned 
body;  it  became,  therefore,  neceffary  for  Dr. 
Stanger  to  fliew  that  he  was  one  of  the  perfons 
who,  as  we  contend,  in  the  true  conftru6tion  of 
the  letters  patent,  are  entitled  to  be  admitted,  if 
they  are  found  capable. 

Our  title  .and  our  claim,  therefore,  is  under 
the  letters  patent  themfelves,  and  having  ftated 
it)r.  Stanger,  in  our  affidavit,  to  be  homo  ejufdem 
-facultatis,  under  the  legal  fenfe  of  that  word, 
within  the  limits  of  the  charter;  he  fays,  I  tender 
«nyfelf  to  be  examined,  try  whether  1  am  in  learn- 
ing, chara6ter,  and  morals,  fit  to  be  a  member  of 
your  college  or  not;  if  you  can  confcientioufly 
'"Bfter  that  trial  fay  I  am  not,  that  will  be  a  full 
anfwer  to  any  fubfequent  mandamus,  after  an 
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examination  to  admit;  but,  I  conceive,  that  no 
anfwer  could  be  given  to  a  mandamus,  v^^hich 
only  dates  that  Dr.  Stanger  is  one  of  the  perfons 
defcribed  by  the  charter,  as  homo  ejufdem  facul- 
tatis,  and  that  no  anfwer  can  be  given  to  his 
claim,  that  they  fhall  examine;  that  they  to 
whom,  I  admit,  the  law  has  given  the  whole 
power  of  examining  and  deciding,  fliould  exa- 
mine, whether  he  has  all  the  qualifications  which 
the  law  requires,  to  be  admitted  into  that  body. 

"  At  the  time  when  the  conftitution  of  this 
learned  body  was  fo  much  the  fubjeft  of  dif- 
cuflion,  the  application  was  undoubtedly  fo 
framed  as  not  to  bring  on  any  final  decifion, 
upon  any  queftion  fimilar  to  what  I  am  now 
arguing,  which  might  have  prevented  any  future 
difficulty;  yet  it  was  fo  canvaffed,  as  to  draw 
from  able  and  learned  judges  ver34rftrong  declara- 
tions as  to  the  efFe6l  and  conftitution  of  this 
learned  body,  and  as  to  the  duties  impofed  upon 
them  by  that  conftitution,  and  the  noble  Lord 
who  then  prefided,  ftated,  '  There  is  no  doubt, 

*  that  where  a  party  who  has  a  right,  has  no 
'  other  fpecific  legal  remedy,  the  court  will  aflift 

*  him,  by  ifTuing  this  prerogative  writ.  There 

*  can  (fays  Lord  Mansfield)  be  as  little  doubt, 

*  that  the  college  are  obliged,  in  conformity  to 

*  the  truft  and  confidence  placed  in  them  by  the 

'  crown 
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'  crown  and  the  public,  to  admit  all  that  are  £t, 
'  and  reje£l  all  that  are  unfit.'  I  admit  that  this 
part  of  what  is  ftated  by  Lord  Mansfield  refers 
only  to  the  right  of  pr^ftiling  phyfic  within  the 
limits  in  queftionj  but  it  contains  this  principle, 
that  the  difcretion  of  the  college  to  admit  to  the 
pra6lice  of  phyfic  is  not  an  arbitrary  difcretion, 
but  that  they  are  abfolutely  bound  to  admit  all 
that  are  fit,  of  which  fitnefs  they  are  the  judges; 
but  if  it  were  neceflary  in  this  part  of  the  cafe, 
if  that  were  what  we  now  claim,  I  lliould  deny, 
for  it  feems  to  me  that  the  words  of  the  learned 
judge  will  fortify  me  in  fo  denying,  that  they 
had  any  authority  to  enquire  beyond  the  aftual 
fitnefs  of  the  perfon  applying  to  be  a  licentiate, 
and  that  they  would  have  no  authority  to  enquire 
in  what  manner  that  fitnefs  had  been  obtained, 
for  they  are  bound  to  admit  all  that  are  fit,  and 
to  reje6l  all  that  are  unfit. 

"  They  have  no  authority,  therefore,  to  fay, 
we  do  not  enquire  whether  you  are  fit  or  not, 
unlefs  you  have  been  educated  at  this  or  that 
univerfity;  unlefs  you  have  purchafed  this  or  that 
previous  qualification;  but  they  are  to  enquire, 
whether  at  the  time  1  apply  to  them  to  be  al- 
lowed to  praftife  phyfic,  I  am  fit  to  be  entrufted 
with  the  care  of  the  lives  and  health  of  his 
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Majefty's  fubjefts,  if  I  am,  the  words  of  the 
learned  judge  are,  that  they  are  bound  to  admit 
all  that  are  fit;  '  for  under  the  reafon,  and  fpirit, 
'  and  true  conftruction  of  this  charter,  and  this 
'  a£t  of  parliament,  no  perfon  ought  to  be  fuf- 
'  fered  to  praftife  phyfic  but  only  fuch  as  have 
'  fkill  and  ability,  and  have  diligently  applied 

*  themfelves  to  the  ftudy,  and  are  well  grounded 
'  in  the  knowledge  of  it.  And  on  the  other 
'  hand,  all  })erfons  who  are  fo  qualified,  and  have 
'  beftowcd  their  time,  and  money,  and  hibour,  in 

*  the  proper  ftudies  that  tend  to  fuch  qualifica- 
'  tions,  have  a  right  to  be  admitted  to  exercife 

*  their  profeiTion;  and  the  public  have  alfo  a  right 
'  to  the  alTiftance  of  fuch  a  perfon,  who  has  by 
'  his  labour  and  ftudies  rendered  himfelf  capable 
'  of  ferving  the  publtt  by  giving  them  proper 

*  advice  and  direftions.' 

"  That  a  claim  to  be  examined  merely,  is  the 
proper  fubjeft  of  a  mandamus,  I  have  alfo  the 
fame  high  authority — '  If  they  are  infufficient,  the 
'  court  may  grant  a  mandamus;  if  they  fhould 

*  refufe  to  examine  the  candidate  at  all,  the  court 
'  would  oblige  them  to  do  it.'  If,  therefore,  they 
ihould  refufe  to  enquire  into  the  fitnefs  of  any 
perfon  who  oflTers  himfelf  to  be  examined  as  a 
licentiate,  the  court  will  oblige  them  to  do  it.' 

"  Thus 
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"  Thus  far  the  authority  I  have  been  ftating, 
applies  to  the  right  of  praftifin^  phyfic,  and  to 
tliat  only,  it  does  not  go  the  length  of  a  dire6t 
application  to  the  claim  of  being  admitted,  or 
being  examined,  previous  to  the  admiflion  to  be 
a  fellow  of  that  learned  bodyj  but  in  the  courfe 
of  the  fame  continued  litigation,  the  fame  autho- 
rity goes  vi^hoUy  to  that  extent,  and  fliews  that 
the  qualification  of  fitnefs  is  the  only  qualification. 
I  beg  to  be  underftood  throughout,  that  in  fitnefs 
I  include  chara£l:er  as  well  as  learning,  but  that 
the  qualification  of  fitnefs,  is  the  only  qualification 
required." 

Lord  Kenyan.  "  My  Lord  Mansfield  does  not 
confine  it  to  their  learning.  Nowfuppofe  a  bifliop 
be  to  enquire  into  the  morals;  the  bifhops  have 
laid  down  a  rule,  I  believe,  that  they  will  have  a 
teftimonial  from  fo  many  clergymen." 

Mr.  Erjkine.  "  From  three  clerg}^men." 

Mr.  Serjeant  Adair.  "  I  have  laid  in  my  claim, 
to  be  underftood  throughout,  not  to  confine  the 
word  fit  to  the  (kill  and  learning  of  the  party, 
but  to  include  charafter,  morals,  every  thing  in 
truth  to  which  the  word  fit  can  properly  be  ap- 
plied; but  I  am  contending  that  fitnefs  alone,  in 
that  large  fenfe  of  the  word,  as  applied  to  the 
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fubjeft  matter,  is  the  requifite  which  the  charter 
authorizes  the  college  to  require. 

"  I  have  Hated  that  opinion  as  to  the  pra£lice; 
I  will  now  fhew  it  extends  to  what  we  claim,  the 
right  of  being  admitted  a  member  and  fellow  of 
tliat  corporate  body;  Lord  Mansfield  fays,  in  4 
Burrow  2202.   '  I  think  that  every  perfon  of 

*  proper  education,  requifite  learning  and  Ikill, 
'  and  poflcHed  of  all  other  due  qualifications,  is 

*  entitled  to  have  a  licence;  and  I  think  that  he 
'  ought,  if  he  defires  it,  to  be  admitted  into  the 
'  college.    But  I  cannot  lay  it  down,  that  every 

*  man  who  has  a  licence  from  the  college,  by 
'  letters  teflimonials  to  pratlife  phyfic  in  London, 

*  and  v?ithin  feven  miles  of  it,  does  thereby  ac- 
'  tually  become  a  member  of  the  college,  and 
'  obtain  a  right  to  vote  in  corporate  eleftions.' 
I  have  ftated,  that  I  do  not  contend  that  every 
perfon  admitted  to  pratlife  phyfic,  thereby  ac- 
tually becomes  a  member  of  the  college,  but 
that  he  has  a  right  to  it,  if,  fubfequently  to  that 
admiflion,  he  can  fliew  himfelf  poffelfed  of  the 
qualifications  requifite  for  a  member  of  the  col- 
lege, and  defires  to  be  fo  admitted. 

"  In  another  page  Lord  Mansfield  ftates, 
'  nothing  can  make  a  man  a  fellow  of  the  col- 
'  lege,  without  the  a£t  of  the  college.'  That  alfo 
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I  admit  in  its  fuUeft  extent,  and  he  admits  there 
murt  have  been  two  a6ts  for  it  at  leaft — Firft, 
the  a6t  of  examination,  afterwards  the  a6l  of 
admiffion — '  The  firft  a^l  to  be  done  by  them 

*  is  the  judging  of  the  quahfications  of  the  can- 

*  didate.   The  admiffion  into  the  fellowfhip  is  an 

*  act  fubfequent  to  that.  The  main  end  of  the 

*  incorporation  was  to  keep  up  the  fucceffion, 
'  and  it  was  to  be  kept  up  by  the  admiffion  of 

*  fellows  after  examination.    The  power  of  ex- 

*  amining  and  admitting  after  examination,  was 
'  not  an  arbitrary  power,  but  a  power  coupled 

*  with  a  truft.   They  are  bound  to  admit  every 

*  perfon,  whom  upon  examination  they  think  fit 

*  to  be  admitted  within  the  defcription  of  the 
'  charter,  and  the  a6t  of  parliament  which  con- 
'  firms  it.' — Thefe  words  are  very  ftrong — They 
'  are  bound  to  admit  every  perfon  whom  they  think  fit 
'  to  be  admitted,  within  the  defcription  of  the  charter ^ 

*  and  the  a5i  of  Jiarliament  which  confirms  it.^ 

"  Here  is,  therefore,  an  exprefs  authority,  in 
terms  that  everv  man,  who  brings  himfelf  within 
the  defcription  of  the  charter  and  the  aft,  has  a 
right  to  apply  to  be  examined,  and  that  the  col- 
lege are  bound  to  admit  him  if  he  is  fit — I  ffiall 
call  your  Lordffiip's  attention  bereafter  to  that, 
when  1  come  to  confider  the  reafons  the  college 
have  given,  why  they  will  not  examine  into  the 
fitnefs  of  Dr.  Stanger.  '  The  perfon  who  comes 

'  within 
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'  within  that  defcription that  is  the  defcriptlon 
of  the  charter  and  aft,  for  that  is  what  alone  is 
referred  to,  *  has  a  right  to  be  admitted  into  the 
'  fellowfliip,  he  has  a  claim  to  feveral  exemp- 
'  tions,  privileges,  and  advantages,  attendant  upon 
\  admifllon  into  the  fellowfliip,  and  not  only  the 
'  candidate  himfelf,  if  found  fit,  has  a  perfonal 
'  right,  but  the  public  has  alfo  a  right  to  his 
'  fervice,  and  that  not  only  as  a  phyfician,  but  as 
'  a  cenfor,  as  an  eleft,  as  an  officer  in  the  offices 
'  to  which  ho  will  upon  admiffion  become  eli- 
'  gible.' 

"  Thus  far,  therefore,  I  have  been  arguing  for 
the  right,  which  Dr.  Stanger  claims,  to.be  ad- 
mitted if  found  fit,  and  for  the  college  to  exercife 
their  difcretion  upon  that  fitnefs,  by  the  only 
mode  which  the  charter  and  aft  of  parliament 
point  out;  which  is  an  examination  into  that  fit- 
nefs, and  I  have  ftated  an  authority  to  fliew,  that 
Dr.  Stanger,  having  clearly  Hiewn  himfelf  to  be, 
within  the  charter  and  the  aft,  homo  ejufdem 
facultatis,  has  a  right  from  that  alone,  by  the 
exprefs  terms  of  this  authority,  to  be  admitted 
into  the  fellowfliip,  if  the  college,  in  the  exercife 
of  their  public  truft,  and  confidential  power  an- 
nexed to  that  truft,  do  deem  him  upon  that 
examination  fit ;  and  I  ccmtend  that  they  cannot 
judge  of  his  fitnefs,  by  any  previous  requifite  not 
required  by  the  aft  and  letters  patent,  but  that 

the 
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the  only  mode,  by  which  they  can  judge  of  that 
fitnefs,  is  by  what  the  charter  and  att  prefcribe. 

"  I  have  ftated  what  it  is  that  we  claim,  which 
is  to  be  examined,  and  at  prefent  nothing  more. 
In  the  next  place,  I  have  ftated  in  what  right  we 
claim  it ;  which  is  by  fliewing  ourfelves  to  be 
within  the  defcription  of  the  charter  and  a6ts, 
to  be  one  of  thofe  perfons  who  were  meant  to  be 
incorporated,  and  by  the  authority  I  have  cited, 
of  Lord  Mansfield  in  the  former  cafe,  that  having 
that  qualification  which  the  charter  requires,  we 
have  a  right  to  be  examined,  and  if  found  fit  to 
be  afterwards  admitted. 

"  Now  it  remains  to  be  confidered,  if  I  have 
fucceeded  in  making  out  that  point  under  the 
charter  and  a£ts  of  parliament,  whether  there  is 
any  thing  elfe  in  our  way,  the  legal  operation  of 
which  fhould  defeat  that  right,  or  prevent  its 
taking  efFe£l.  I  fubmit  that  there  is  not 3  and  I 
fliould  have  pretty  ftrong  ground  to  collect,  that 
it  was  the  opinion  of  the  court,  upon  the  former 
application,  that  if  the  claim  had  been  ftated,  as 
we  now  ftate  it,  not  as  a  claim  under  any  of  the 
bye-laws  of  the  college,  but  under  the  charter 
and  a6ts  of  parliament  alone,  that  nothing  could 
have  defeated  that  claim  but  the  circumftance  of 
unfitnefs,  to  be  afcertained  upon  examination; 

for 


[    360  ] 

for  the  very  bye-law,  under  which,  by  the  affidavits  in 
anfiver  to  this  rule,  they  claim  a  right  of  refufing  to 
examine  the  fitnejs  of  Dr.  St  anger,  was  in  exiflence, 
and  tinder  contemplation  of  the  court  at  the  time ;  that 
the  fentiments  I  have  fated  to  your  Lordfiiji,  were 
uttered  by  the  learned  judges  who  had  the  bye-law  in 
quefion  before  them,  which  fiijieradds  another  qualifi- 
cation, difind  from  fitnejs,  though  it  may  be  one  of 
the  means  by  which  that  fitnejs  may  be  acquired — 
with  this  bye-law  before  them,  when  it  is  fpe- 
cifically  ftated,  that  all  the  perfons  pofleiiing  fit- 
nefs  are  within  the  defcription,  not  of  the  bye- 
laws,  but  of  the  charter  and  atts  of  parliament ; 
there  is  a  firong  implication  indeed,  that  it  was 
their  opinion,  that  if  that  right  had  been  claimed 
under  that,  upon  which  alone  it  was  duly  founded, 
and  not  under  that  upon  which  it  could  not 
have  been  founded,  that  it  was  the  opinion  of 
the  court,  that  there  was  nothing  which  could 
defeat  that  right. 

"  Your  Lordlhip  knows,  that  in  this  mode  of 
putting  the  queftion,  no  former  claim  has  been 
diitinftly  ftated;  for  the  perfons  making  the  for- 
mer applications  had  embarraiTed  themfelves  with 
queftions  how  far  different  bye-laws  can  be  fepa- 
rated  from  one  another;  how  far  the  whole  fliall 
be  confidered  as  one  code;  and  be  wholly  adopt- 
ed or  rejefted;  and  how  far  different  parts  of  the, 
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fame  bye-law  may  be  feparated,  and  one  en- 
forced and  the  other  rejected;  thefe  embarrafT- 
ments  are  all  freered  clear  of  by  the  prefent  mode 
of  application;  and  my  friends  have  not  argued 
ftrenuoufly,  indeed  they  have  ftated  in  honour  to 
the  learned  body  they  reprefent,  that  they  are 
not  vviflied  to  be  arguing  very  ftrenuoufly  any 
technical  objeftion,  for' undoubtedly  Dr.  Stanger 
cannot  claim  his  right  of  admiflTion,  unlefs  he 
founds  his  right  upon  fomething  independent  of 
thofe  bye-laws ;  his  claim,  if  I  am  right,  is  com- 
plete without  reference  to  any  of  the  bye-laws, 
becaufe  the  charter  prefcribes  the  mode  in  which 
perfons  can  become  homines  ejufdem  facultatis, 
that  does  not  depend  upon  any  bye-law  of  the 
corporation,  and  in  that  right  alone,  as  having 
previoufly  become  a  man  of  the  fame  faculty,  in 
that  right  alone  under  the  charter,  and  not  any 
bye-law,  it  is  that  Dr.  Stanger  conceives  himfelf 
entitled  to  apply  for  admiffion,  and  he  does  not 
contend  that  any  regulation  of  this  learned  body, 
or  even  the  charter  itfelf,  does  make  him  a  fellow 
of  the  college,  or  give  him  a  complete  title  fo  to 
be  made,  till  his  fitnefs  is  examined  into. 

"  My  friends  have  argued,  that  Dr.  Stanger 
was  eftopped  making  this  application,  becaufe  it 
was  contrary  to  the  ftalutes  and  ordinances  of 

that 
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that  learned  body,  and  that  when  he  had  been 
licenfed  to  praftife  phyfic,  he  had  faithfully  pro- 
mifed  to  obey  all  the  ftatutes  and  ordinances  j  I 
apprehend  he  is  not  in  the  fmalleft  degree  af- 
fected by  that  argument.    In  the  firft  place, 
my  friend,  in  Hating  what  he  faithfully  pro- 
mifes,  flopped  fliort  in  the  middle  of  it,  which 
is  frequently  a  convenient  mode  of  argument, 
but  not  a  convincing  one,  for  he  promifed  to 
obey  all  the  ftatutes  and  bye-laws,  or  to  fubmit 
to  the  penalties  annexed,  which  he  is  ready  to 
do;  but  farther  I  contend  on  the  part  of  Dr. 
Stangcr,  that  if  there  was  no  fuch  reftriftion  to 
this  declaration,  the  meaning  of  it  in  itfelf  in  any 
court  of  juftice,  or  on  any  principle  of  honour 
and  of  confcience,  is,  that  he  will  conform  to  all 
the  lawful  ftatutes  and  ordinances  of  that  body. 
Dr.  Stanger  is  in  the  very  terms  of  his  engage- 
ment at  liberty  to  oppofe  all  or  any  of  the 
ftatutes,  fubmitting  to  the  penalty  for  fo  doing; 
but  he  is  at  liberty  to  fay,  that  fuch  and  fuch  are 
not  ftatutes  of  the  college,  becaufe  they  are  not 
lawful  ftaiutcs. 

"  I  now  come  again  to  that  which  muft  ulti- 
mately be  the  real  queftion  in  this  caufe — Is  the 
bye-law,  which  if  valid,  excludes  Dr.  Stanger,  a 
lawful  ftatute  of  the  college  or  not.?  Is  it  a  rea- 
fonable  ordinance  Avithin  the  meaning  of  the 
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charter  and  a£l  of  parliament?  I  fliall  contend 
that  it  is  not;  1  have  already  ftated  a  pretty  ftrong 
implication,  that  when  that  bye-law  was  before 
the  court  upon  the  former  application,  the  court 
did  not  think  it  was  a  good  one.  Lord  Mansfield 
concluded  in  the  cafe  of  the  King  v.  Dr.  Afkew, 
with  a  recommendation  to  the  college  to  fettle 
all  other  matters  amongft  themfelves,  without 
coming  to  this  court;  at  the  fame  time,  intimat- 
ing to  them  a  caution  againft  narrowing  their 
grounds  of  admilTion,  fo  much  that  even  if  a 
Boerhaave  fliould  be  refident  here,  he  could  not 
be  admitted  into  their  fellowfliip. 

"  Now,  moll:  undoubtedly,  that  applies  to  the 
prefent  cafe,  for  if  a  Boerhaave,  or  a  man  of 
equal  qualifications,  in  this  very  learned  profef- 
fion,  were  to  apply  to  the  college,  being  refident 
in  London,  to  be  admitted  a  fellow,  he  could  not 
under  this  bye-law  be  admitted." 

Lord  Kenyon.  "  If  I  underftand  the  bye-law 
right,  that  is  not  quite  accurate,  becaufe  he  may 
be  admitted,  if  he  is  of  thirty-fix  years  of  age,  and 
has  been  a  pra£i^ifer  of  phyfic  for  feven  years,  if 
any  one  of  the  college  will  propofe  him." 

Mr.  Serjeant  Adair.  "  I  have  not  forgotten 
that  patch,  which  has  been  applied  fince  to  the 
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wound  of  which  I  fliall  fpeak  prefently,  which 
appears  to  me  to  make  it  worfe  than  it  was 
before.  I  will  firft  confider  the  operation  of  the 
bye-law  itfelf,  as  it  ftood  at  the  time  of  the  cafe 
that  I  am  now  ftating,  and  then  I  will  confider 
the  attempts  made  fince  to  remedy  it,  which 
have  been  argued  at  length  by  my  learned  friends 
— 1  lhall  firft  contend,  that  the  bye-law  as  it  then 
ftood  was  bad,  and  appeared  to  be  fo,  by  impli- 
cation in  the  court  of  King's  Bench  at  that  time. 
I  fhall  then  fhew  your  Lordfliip,  that  all  the  fub- 
fequcnt  attempts  to  amend  ir,  have  only  gone 
to  fliew  their  confcioufnefs  that  it  wanted  to  be 
amended,  but  inftead  of  amending  it,  they  have 
made  it  a  great  deal  worfe. 

"  I  will  therefore  confider  the  bye-law  firft  that 
requires  a  doctor's  degree  in  one  of  the  Englifti 
univerfities,  or  an  IriOi  degree  with  an  eundem  to 
the  Englifli  univerfities  ;  this  is  the  bye-law  that 
fubfifted  at  the  time  of  the  former  argument,  and 
was  in  full  force.  I  contend  that  it  is  bad,  for 
this  reafon,  becaufe  it  fuperadds  a  qualification 
not  required  by  the  charter  of  incorporation,  and 
though  the  Maidftone  cafe,  which  has  been  al- 
luded to  in  the  different  difculfions  of  this  bufinefs, 
is  diftinguifliable  in  many  important  particulars 
from  the  prefent ;  and  though  many  diftinttions 
might  be  drawn  from  the  nature  of  the  rank 
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claimed  in  the  prefent  cafe ;  yet  the  principle  of 
the  cafe  appears  to  me  to  apply,  and  it  never  has 
been  lhaken. 

"  The  principle  of  that  cafe  1  take  to  be  this  ; 
not  that  refi:ri£tions  may  not  be  made  by  bye-laws 
arifing  from  the  nature  of  the  franchife  claimed, 
as  fuch  as  may  contribute  to  the  good  order  of  t'he 
corporation,  though  they  may  tend  to  exclude 
certain  individuals,  who  without  thofe  beneficial 
regulations  would  have  a  right ;  it  would  be  per- 
verting it  to  carry  it  any  further ;  but  I  take  that 
principle,  truly  underftood,  and  indeed  as  it  is  ex- 
prelTed  in  all  the  reports  I  have  ever  feen  of  that 
decifion,  which  has  always,  I  believe,  been  held 
fatisfaftory;  it  is  to  be  underftood  to  be  this ;  that 
the  body  itfelf  acting  under  the  conftitution  given 
by  the  crown,  which  they  liave  accepted,  ftiould 
not  be  at  liberty,  under  pretence  of  regulation, 
to  change  eflentially  the  conftitution  given  them 
by  the  charter  of  incorporation,  and  to  fuperadd 
qualifications  which  fliould  limit  and  narrow  the 
right  of  being  elefted,  and  exclude  perfons  who 
under  the  charter  would  have  a  right  to  be  fo 
elefted. 

"  Then  I  have  only  to  fhew  that  this  is  a  qua- 
lification fuperadded  to  what  the  ftatute  requires 
as  to  the  perfons  to  be  ele£ted.    The  regulation 
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of  the  mode  of  elefting  we  do  not  meddle  with. 
We  do  not  impeach  the  power  of  the  corporation 
to  make  bye-laws  for  direfting  the  mode  of  their 
own  examination  ;  they,  who  have  a  right  of  ex- 
amining, are  competent  to  fay  in  what  manner 
they  will  examine ;  they  are  competent  to  pre- 
fcribe  the  particular  mode,  and  perfons  coming 
to  be  examined  are  bound  to  conform  to  thofe 
rules  which  merely  apply  to  their  own  regulation 
of  their  right  of  examining." 

Lord  Kenyan.  "  But  you  will  not  be  fatisfied 
by  going  to  be  examined,  if  they  infift  that  one  of 
the  tefts  of  fitnefs  is,  that  the  perfon  mufl;  be  a 
member  of  one  of  the  univerfities ;  that  will  do 
you  no  good." 

Mr.  Serjeant  Adair.  "  Certainly  not — I  con- 
ceive, that  nothing  can  be  by  law  a  teft  of  fitnefs 
under  a  charter,  which  fays,  that  all  perfons  who 
are  fit  fliall  be  admitted;  nothing  but  examina- 
tion in  fome  way  or  other,  which  is  the  mode 
prefcribed  by  the  charter,  can  be  the  teft  of  that 
fitnefs.  Your  Lordfliip  fees  to  what  it  would 
extend  if  they  have  a  right  to  fay,  that  the  teft  of 
fitnefs  ftiall  be  a  fine  qua  non  teft ;  a  degree  in  one 
or  other  of  the  Englifti  univerfities,  they  have  a 
right  to  confine  it  to  one  univerfity ;  they  have  a 
right  to  fay,  that  a  man  (liall  not  only  be  a  doftor, 
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but  fliall  have  been  a  doftor  for  twenty '  years ; 
in  fliort,  if  they  have  a  right  to  fay,  that  inde- 
pendently of  any  confideration  of  honour,  of  morals, 
of  charafter,  of  fkill,  of  pra£^ice  or  experience ; 
if  they  have  a  right  to  fay,  independently  of  all 
thefe  confiderations,  you  fliould  have  been  for  any 
particular  time  in  a  fpecific  fituation  v^diich  (hall 
alone  qualify  you  to  exercife  thofe  talents,  I  fay 
it  is  eftablifhing  a  new  conftitution,  dire£ily  con- 
trary to  their  charter ;  for  inftead  of  being  an  in- 
corporation of  omncs  homines  ejufdem  facultatis, 
within  the  limits  of  the  charter,  it  is  an  incorpo- 
ration only  of  do6tors  of  the  two  univerfities  of 
Oxford  and  Cambridge ;  that  is  a  fenfe  and  con- 
ftruftion  which  I  conceive  can  never  be  put  upon 
this  charter.  A  charter  which  exprefsly  incorpo- 
rates certain  perfons  by  name,  and  all  others  of  a 
certain  defcription,  can  never  be  conftrued  to  be 
a  charter  incorporating  nobody  but  doftors  of 
phyfic  of  the  univerfities  of  Cambridge  and  Ox- 
ford and  I  fliall  fliew  your  Lordfliip  bye-and-by, 
that  if  it  were  poffible  to  put  that  conftru£lion 
upon  the  charter,  if  they  can  conftrue  the  charter 
to  be  an  incorporation  only  of  doctors  of  phyfic  in 
Cambridge  and  in  Oxford,  all  their  bye-laws  are 
bad,  as  I  fliall  prefently  fliew. 

"  Firft,  I  contend  that  no  fuch  conftruction 
can  be  put  upon  the  charter ;  and  that  unlefs 
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that  conftruftion  is  put  upon  the  charter,  they 
are  clearly  fuperadding  a  qualification  to  that  re- 
quired by  the  charter,  which  they  have  not  a  legal 
authority  to  do ;  for  all  the  qualification  required 
by  the  charter  is,  that  they  fliall  be  omnes  homines 
ejufdem  facultatis,  appearing  fo  to  be  after  the 
examination  efFefted  by  thefe  letters  patent;  and 
to  fay,  that  they  fliall  be  members  of  this  or  that 
particular  body,  is  making  the  letters  patent  an 
incorporation  only  of  that  particular  body  ;  which 
I  '<rontend  is  a  conftruiStion  that  cannot  poflibly 
be  put  upon  the  charter,  and  without  which  it  is 
impofilblc  to  fupport  this  bye-law. 

"  The  bye-law,  fu])pofing  it  to  be  a  total  ex- 
clufion  of  all  perfons  who  have  not  the  qualifica- 
tion of  being  doftors  of  phyfic  in  Oxford  or  Cam- 
bridge, I  apprehend,  is  clearly  void  upon  all  the 
principles  oi  law ;  becaufe  it  is  altering  that 
charter  which  incorporates  all  the  lawful  prac- 
tifers  of  phyfic  in  London,  and  making  it  an  in- 
corporation, not  of  all  the  doftors  of  phyfic  in 
London,  but  only  of  the  doftors  of  phyfic  of  Ox- 
ford and  Cambridge  ;  it  is  fuperadding  a  qualifi- 
cation, which  not  only  makes  a  change  in  the 
confi:itution  of  a  part  of  the  corporation,  but 
makes  a  change  in  the  conftitution  of  thi  whole, 
and  makes  it  aftually  a  different  corporation  from 
that  which  was  created  by  the  charter. 
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"  The  charter  created  an  incorporation  of  cer- 
tain do6tors  by  name,  and  of  fuch  perfons  as 
fliould  lawfully  praftife  phyfic  within  the  limits 
defcribed  in  future  in  fucceffion.    The  bye-law 
makes  an  incorporation,  not  of  fuch  perfons,  but 
an  incorporation  of  dodtors  of  phyfic  alone  of 
Oxford  or  of  Cambridge.    I  am  arguing  it  now 
as  if  it  was  a  law  which  utterly  excluded  all  other 
perfons,  therefore  I  contend  that  bye-law  is  clearly 
void,  and  the  college  felt  that  fo  much,  that  they 
judged  it  rieceffary  to  relax  it,  as  they  think,  con- 
fiderably ;  for  it  appearing  manifeft,  that  if  no- 
body could  be  of  this  corporation  who  were  not 
do£tors  of  Oxford  or  Cambridge,  it  would  be  a 
corporation  of  do£tors  of  Oxford  and  Cambridge 
only,  which  is  direftly  contrary  to  the  charter ; 
therefore,  they  have  opened  a  little  wicket  to  let 
in  certain  perfons  who  could  not  claim  by  that 
previous. right,  intending  this  as  an  anfwer  to  the 
objefition,  the  force  of  which  feems  to  have  been 
admitted  by  the  attempts  to  elude  it.    I  truft 
that  the  only  operation  of  thefe  fubfequent  at- 
tempts will  be,  to  fliew  a  confcioufnefs  that  they 
were  neceffarv. 

"  To  this  bye-law,  which  would  change  en- 
tirely the  corporation,  and  would  confine  it  as  a 
corporation  to  the  doftors  of  Oxford  or  Cam- 
bridge, there  are  two  exceptions  j  one,  that  a 
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perfon  who  has  been  a  licentiate  for  feven  years., 
and  who  is  thirty-fix  years  of  age,  may  be  pro- 
pofed  by  any  fellow  of  the  college  to  be  ex- 
amined ;  and  that  he  may,  if  the  major  part  fhall 
confent,  be  examined  in  the  mode  prefcribed  by 
that  bye-law ;  and  if  upon  that  examination  he  is 
found  fit,  he  may  afterwards,  with  the  confent  of 
the  major  part  of  the  comitia  majora,  be  admitted 
a  fellow  of  the  college.  With  refpe£t  to  that, 
I  fubmit  it  is  bad  in  another  point  of  view, 
and  more  obje£tionable  than  the  bye-law  of 
which  I  have  been  fpeaking.  The  bye-law, 
againft  which  I  have  been  hitherto  arguing,  is 
one  which,  whether  good  or  bad,  legal  or  illegal, 
is  at  leaft  fair  and  impartial,  as  far  as  the  de- 
fcription  of  it  goes ;  for  it  gives  a  right  to  all 
doctors  of  phyfic  of  Cambridge  or  Oxford  to 
do  that  which  I  fay  the  charter  gave  a  right  to 
all  praftifing  in  London  to  do ;  that  is,  to  apj)ly 
to  be  examined ;  and  it  retains  no  right  in  the 
body  to  give  a  preference  to  this  or  that  par- 
ticular individual,  but  every  do6tor,  who  fliall 
apply  to  be  examined,  has  a  right  to  be  examined, 
and  if  found  fit,  has  a  right  to  be  admitted.  But 
this  bye-law  is  of  quite  a  different  complexion, 
becaufe  it  gives  the  body  what  is  direftly  contrary 
to  the  fpirit  of  the  charter,  and  ftill  more  dire£tly 
contrary  to  every  word  that  was  faid  by  the  court 
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of  King's  Bench  upon  the  former  occafion ;  it 
gives  them  an  arbitrary  and  difcretionary  power 
of  refufingto  examine  perfons,who,  it  is  conceded, 
may  lawfully  be  admitted  if  they  are  examined  j 
and  that  is,  in  the  firft  place,  an  admiffion  that 
other  perfons  than  do6tors  of  phyfic  of  Oxford  or 
Cambrrdge  may  lawfully  be  admitted,  if  the  col- 
lege think  fit ;  not  if  they  fliould  think  fit  if  the 
perfon  is  qualified,  but  in  the  vulgar  fenfe  of  the 
words,  if  they  fliould  fo  pleafe ;  that  is  a  power 
v/hich  the  law  never  gave,  a  difcretionary  power 
of  refufing  perfons,  who  by  the  very  bye-law  they 
allow  to  be  capable  of  being  admitted ;  for  their 
bye-law  is  bad  if  it  gives  leave  to  admit,  ad  libitum, 
perfons  incapable  of  being  admitted ;  therefore 
this  bye-law  mufl:  either  give  the  college  the 
power  of  difpenfing  with  the  law  of  the  land,  and 
admitting,  ad  libitum,  as  they  fliall  think  fit,  per- 
fons not  qualified  by  law,  perfons  not  fit,  or  it 
mud  give  a  power  of  refufing,  ad  libitum,  perfons 
who  are  by  law  fit.  I  entreat  the  ferious  attention 
of  the  court  to  that  dilemma,  applied  to  the  bye- 
law  of  which  I  am  now  fpeaking ;  that  it  does 
give  a  power  of  admitting,  ad  libitum,  perfons 
who  by  the  law  of  the  land  are  not  qualified  to 
be  admitted,  or  it  gives  them  a  power  of  refufing 
to  admit  perfons  that  are  qualified ;  for  here  they 
are  not  to  be  examined,  if  they  do  not  choofe  it, 
there  mufl:  be  the  confent  of  the  majority  previous 
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to  this  examination ;  therefore  I  infift  that  this 
bye-law  is  clearly  bad  of  itfelf,  and  cannot  mend 
the  other,  though  it  is  an  admiffion  that  the  other 
wanted  to  be  mended. 

"  The  other  is  ftill  worfe,  for  it  jjives  the  moft 
monftrous  power,  coupled  with  a  public  truft, 
that  1  believe  ever  was  claimed,  or  that  ever  ven- 
tured to  (hew  its  face  in  a  court  of  juftice ;  for  it 
gives  them  a  power  of  admitting  any  perfon  with- 
out being  examined  at  all  y  this  is  in  a  corporation 
where  a  public  truft  is  conferred,  and  a  public 
duty  impofed,  where  the  charter  requires  the 
qualification  of  fitnefs  and  no  other,  this  bye-law 
allows  the  prefident  to  propofe  a  candidate,  and 
he  fliall  be  admitted,  whether  fit  or  not.  I  am 
not  imputing  to  thefe  very  refpedlable  gentlemen, 
that  any  one  of  thetn  is  capable  of  afting  upon 
this  bye-law  according  to  the  fpirit  of  the  bye-law 
itfelf,  or  of  being  guilty  of  fo  monftrous  an  abufe 
as  admitting  unfit  perfons  into  the  college ;  it  is 
enough  for  me  to  fay,  that  the  bye-law  authorizes 
them  fo  to  do.  The  law  does  not  fuppofe  a  per- 
fon is  incapable  of  abufing  power,  it  is  meant  to 
reftrain  abufe;  therefore,  I  contend,  that  there 
never  was  a  more  monftrous  bye-law  brought  into 
a  court  of  juftice  than  this,  which  gives  the  pre- 
fident  a  right,  without  examination  of  fitnefs,  to 
introduce  a  member  every  two  years.    It  appears 
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to  me  that  thefe  are  therefore  miferable  patches, 
to  endeavour  either  to  cure  or  conceal  the  wounds 
in  the  bye-laws ;  and  that  they  are  infinitely  more 
inexpedient  in  point  of  public  convenience,  and 
infinitely  more  againfl:  the  fpirit  of  the  charter, 
than  even  that  reftri61;ive  bye-law  I  have  before 
obferved  upon.  The  queftion  therefore  refolves 
itfelf  to  this : 

"  Firft — Whether  every  man,  ejufdem  faculta- 
tis,  in  the  City  of  London ;  whether  every  man 
legally  qualified  to  pra6life  phyfic  in  London,  has 
not  a  right,  under  this  charter,  to  tender  himfelf, 
not  to  be  admitted  but  to  be  examined,  and  fay, 
enquire  whether  I  am  by  my  fuperior  fkill  in  phy- 
fic, by  my  morals,  by  my  fituation,  taking  in  all 
thefe  requifites  which  ought  to  concur,  whether 
I  am  or  am  not,  befides  pra£tifing  in  phyfic,  fit  to 
be  trufted  with  a  (hare  in  the  direction  and  ma- 
nagement of  this  corporation ;  examine  me ;  ad- 
mit me  if  I  am  fit,  reje£t  me  if  not  ?  If  that  is  the 
true  conftruftion  of  the  charter,  then  I  contend 
that  a  bye-law,  which  abfolutely  (huts  the  door 
to  fuch  perfons,  and  confines  admiffion  to  per- 
fons  only  of  a  different  defcription,  cannot  upon 
the  principles  of  law  be  fupported,  as  it  changes 
entirely  the  perfons  of  whom  the  corporation 
fiiould  confift,  faying,  it  fliall  confift  not  of  men 
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of  the  faculty  of  phyfic  in  London,  but  of  do^lors 
of  the  univerfities  of  Oxford  or  Cambridge. 

"  In  the  next  place,  if  it  cannot — Whether  it 
can  be  mended  by  the  miferable  expedient  which 
1  have  been  ftating  ? 

"  One  word,  and  but  a  word,  need  be  faid 
upon  a  queftion  which  I  fliould  not  have  intro^ 
duced  at  all,  if  it  had  not  been  argued  upon  at 
fome  length  by  my  learned  friends ;  and  that  is 
with  refpe£l  to  the  expedience  and  propriety  of 
this  reftriftion,  fuppoiing  it  to  be  warranted  at 
law.  I  fland  upon  the  principle,  that  it  is  not 
warranted  at  law ;  that  it  is  fuperadding  a  qualifi^ 
cation  diftinfl  from  6tnefs,  and  different  from  the 
qualification  required  by  the  charter.  But  my 
learned  friend  has  made  an  eulogium  on  the  two 
univerfities  of  Oxford  and  Cambridge,  which  I 
am  fure  I  fhall  not  be  fo  unworthy  a  fon  of  one 
of  thofe  univerfities,  as  to  contradi61:  a  fingle  word 
of.  I  have  not  the  leafl  doubt  that  any  young 
gentleman  of  genius  and  of  great  application; 
and  I  beg  to  lay  ftrefs  upon  that,  of  genius  and 
great  application  ;  may,  by  the  help  of  that  genius 
and  great  application,  acquire  a  competent  knov^^- 
ledge  of  phyfic,  by  purfuing  his  ftudies  at  Oxford 
or  Cambridge. 

Bqt 
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But  I  would  venture,  without  the  leaft  diffi- 
culty, to  refer  it  to  my  friend;  and  let  the  event 
of  this  caufe  depend  upon  the  anfwer  to  it.  I 
would  make  my  friend  the  arbitrator,  and  allow 
him  to  anfwer  the  queftion  ;  whether  a  man  with 
equal  genius  and  equal  application,  may  not  as 
well  acquire  a  competent  knowledge  in  the  fcience 
of  phyfic  in  the  univerfity  of  Edinburgh,  and 
other  univerfities  which  may  be  mentioned,  as  at 
either  of  the  learned  univerfities  of  Oxford  or 
Cambridge  ?  I  think  I  can  foretell  what  would 
be  the  anfwer  of  my  learned  friend ;  that  with 
an  equal  genius,  and  with  a  great  deal  lefs  ap- 
plication, with  the  afliftance  he  might  have  there, 
he  might  acquire  that  knowledge.  There  is 
nothing  in  the  univerfities  of  Oxford  or  of  Cam- 
bridge that  will  hinder  a  man  from  becoming  a 
phylician,  if  he  pleafes.  In  Edinburgh,  if  he  ap- 
plies to  his  ftudies,  it  muft  be  difficult  to  avoid 
it.  The  fcience  of  phyfic  is  not  confined  to  that 
univerfity ;  nor  do  I  think  it  would  help  this  bye- 
law  if  they  extended  it  to  that  learned  univerfity 
of  which  Dr.  Stanger  is  a  member.  My  objec- 
tion is,  that  it  is  eftablifliing  a  teft  of  fitnefs  not 
required  by  the  charter,  and  contrary  to  the  fpirit 
of  it ;  it  is  fuperadding  a  qualification  which  may 
or  may  not  confer  a  fitnefs.  I  admit  it  may ;  but 
I  am  fure  my  friend  will .  not  contend  that  every 
man  who  ftudies  in  the  univerfities  of  Cambridge 

or 
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or  Oxford,  is  fit  to  be  a  lawyer ;  is  fit  to  be  a 
divine ;  is  fit  to  be  a  phyfician ;  he  may,  if  he 
does  his  duty,  become  fit  to  be  a  member  of  either 
of  thefe  learned  profeffions,  but  it  is  not  necef- 
farily  connefted  with  the  character  of  fitnefs  at 
all,  when  llie  only  requifite  appointed  by  that 
charter  is  the  chara£ler  of  fitnefs. 

"  I  have  already  fo  trefpaflfed  upon  the  time  of 
the  court,  and  1  know  that  any  omiffion  I  may 
have  made  in  the  difcuffion  of  this  queftion  will 
be  fo  ably  fupplled  by  my  friends  who  will  follow 
me,  that  1  Ihould  be  unpardonable  if  I  trefpafled 
any  further  upon  the  time  and  patience  of  the 
court." 

Mr.  Law.  "  I  am  of  counfel  on  the  fame 
fide — i  think  the  learned  Serjeant  has  properly 
prefented  to  your  Lordlhip's  attention  the  two 
points  which  are  immediately  before  you,  for 
your  confideration. 

"  Firft — Whether  the  gentleman  making  this 
application  bottoms  himfelf  properly  upon  the 
charter  to  claim  the  thing  he  prays  ? 

"  In  the  next  place — Whether  if  he  does,  there 
be  any  valid  bye-law  in  the  corporation  that  bars 
that  claim  ? 

"  In 
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"  In  order  to  conftrue  the  general  language  of 
the  charter,  what  is  meant  by  the  omnes  homines 
ejufdem  facultatis — it  will  be  neceffary  to  look  at 
what  was  the  fituation  of  the  faculty  at  the  time 
of  the  granting  that  charter,  which  your  Lordfhip 
recolle£ls  was  in  the  tenth  of  Henry  VIII.  Seven 
years  before  that  time  there  had  pafled  an  aft  of 
parliament,  regulating  the  praftice  of  phyfic  with- 
in the  City  of  London,  and  its  neighbourhood ; 
which  required,  that  all  perfons  who  fliould  prac- 
tife  in  the  faculty  of  phyfic,  fhould  undergo  an 
examination  by  the  Bifliop  of  London  and  Dean 
of  St.  Pauls,  calling  to  their  afliftance  four  perfons 
properly  fkilled  in  phyfic,  and  atter  fuch  examina- 
tion, they  fliould  be  permitted  to  pra6tife. 

"  The  charter  incorporates  by  name  fix  per- 
fons then  exifting,  fo  qualified.  There  then  fol- 
low, in  addition  to  the  words  incorporating  thefe 
fix  perfons,  et  omnes  homines  ejufdem  facultatis, 
in  the  City  of  London,  and  praftifing  the  fcience 
within  the  City  of  London.  Now  what  are  om- 
nes homines  ejufdem  facultatis?  Certainly,  v^ath 
reference  to  the  antecedent  ftatute  o(  the  third  of 
Henry  VIII.  I  fubmit  it  mean&,  all  perfons  then 
lawfully  pra£lifing  the  fcience  of  phyfic  ;  and  if 
that  be  the  meaning,  then  all  the  difficulty  and 
the  danger  that  my  friend  preffed  upon  us  fo  much 
is  entirely  obviated,  of  tooth-drawers  and  bottle- 
conjurers 
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conjurers  coming  here,  and  obtruding  themfelves 
upon  the  college  with  a  claim  to  examination ; 
no  perfon  can  claim  to  be  examined  who  is  not 
prima  facie  under  that  charter  entitled  to  praftife  ; 
and  no  perfon  is  entitled  to  praflife,  as  marked 
out  by  that  charter  confirmed  by  the  a6l,  that  has 
not  obtained  upon  due  examination  a  licence;  it 
certainly  therefore  is  rcftrifted  to  licentiates,  who 
can  come  here  claiming  an  admilhon  into  the 
fellowfliip. 

"  If  perfons  are  improperly  repelled  from  being 
licentiates,  they  may  come  here  to  eftablifh  that 
firft  qualification,  but  they  cannot  come  here.un- 
lefs  they  have  had  firft  the  feal  of  approbation 
paffed  by  the  college  upon  them,  both  in  point  of 
literature  and  morals,  they  are  exprefsly  by  the 
ftatute  required  to  be  difcreet  perfons,  groundly 
learned  and  deeply  ftudied  in  phyfic ;  we  do  not 
contend  that  all  perfons  who  are  ejufdem  faculta- 
tis,  are  ipfo  fadlo  incorporated ;  if  we  did  contend 
that,  it  would  be  in  the  teeth  of  our  own  applica- 
tion ;  it  would  be  abfurd  to  apply  for  a  mandamus 
to  admit  us  to  be  that  which  the  form  of  our  ar- 
gument would  be  that  we  were  already.  It  would 
be  in  the  teeth  of  what  is  laid  down  by  Mr. 
Juftice  Yates,  and  the  reft  of  the  learned  judges, 
in  the  cafe  of  Dr.  Letch.  We  contend  that  we 
are  inchoate  members  in  virtue  of  the  licence  that 

we 
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we  have  obtained  to  pra£lice  phyfic,  and  that  we 
are  entitled,  if  we  fubniit  to  fuch  further  ex- 
amination as  the  college  in  their  juftice  and  wif- 
dom  may  judge  to  be  a  reafonable  teft  of  fitnefs, 
in  refpeQ:  of  learning  and  morals,  having  offered, 
as  we  fwear  in  our  affidavit,  to  meet  that  examina- 
tion. We  therefore  pray  to  have  it  put  in  a  courfe 
of  trial,  and  themfelves  the  triers  of  that  queftion, 
whether  we  are  entitled  to  be  admitted  members 
of  that  fociety.  The  charter  incorporating  fix  per- 
fons  by  name,  and  all  men  of  the  faculty  of  phyfic, 
are  to  be  admitted  members  j  that  mafs  of  perfons 
dcfcribed  the  omnes  homines  ejufdem  facultatis, 
who  are  fit  to  claim  admiffion,  having  the  quali- 
ties to  which  fuch  admifl'ion  is  due.  There  is  no- 
thing in  the  general  words  of  the  ftatute  which 
repeals  this. 

"  But  one  of  ray  friends  (I  think  Mr.  Warren) 
faid — Why,  you  have  contended  here,  that  all 
perfons  are  to  be  incorporated,  and  yet  the  flatute 
recites  the  vicious  prafilices  of  feveral  perfons 
which  required  the  inftitution  of  the  college  itfelf; 
this  is  in  the  teeth  of  the  very  reafon  for  inftitut- 
ing  the  college,  which  is  to  be  a  college  for  ex- 
clufion,  whereas  you  are  arguing  for  the  admiffion 
of  all  perfons.  We  argue  no  fuch  thing,  we  know 
that  the  flatute  was  made  in  order  to  punifh  thofe 
very  perfons ;  We  cannot,  with  the  knowledge  of 

that. 
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that,  contend  that  this  is  a  general  ftatute  of  in- 
clufion  of  all  perfons  fit  or  unfit, 

"  This  charter  had  an  immediate  view  to  the 
ftatute  of  the  third  of  Henry  VIII.  for  it  fays,  to 
deter  them  as  well  by  our  laws  lately  pafled,  as 
by  the  conftitutions  which  are  to  be  enafted  and 
made  by  this  college  to  punifh  fuch  perfons  ; 
therefore  it  was  not  meant  to  include  as  members 
perfons  of  that  unfitnefs,  upon  which  he  has  com- 
mented properly,  but  to  include  thofe  that  were 
fit ;  and  the  only  thing  we  pray  is,  that  we  may 
be  admitted  to  a  trial,  whether  we  are  fit  in  learn- 
ing and  morals,  and  if  we  are  fit,  fo  as  to  lay  our 
foundation  upon  the  fair  conflruftion  of  the  fta- 
tute aj)plied  to  the  antecedent  a£t  to  which  it 
immediately  refers,  that  we  fliould  not  be  repelled 
by  any  bye-laws  brought  forward  to  defeat  us. 

"  It  is  faid  the  charter  contemplates  two  de- 
fcriptions  of  perfons.  Our  argument  admits  of 
two  defcriptions  of  perfons ;  there  are  thofe  who 
are  already  incorporated,  and  thofe  who  are  to  be 
a  fund  out  of  which  the  future  corporation  is  to 
arife ;  and  the  queftion  is,  whether  there  is  a  word 
in  the  charter  which  repels  any  perfon  of  com- 
petent learning  and  fitnefs,  from  making  that 
claim  ?  I  fubmit  there  is  not  a  word  that  repels  a 
perfon  groundly  learned  in  the  fcrence  of  phyfic, 

(and 
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(and  whether  he  be  fo,  we  pray  may  be  enquired) 
from  making  a  claim  to  be  a  fellow  of  the  col- 
lege. 

"  It  may  be  faid,  and  I  think  with  jurtice,  that 
a  different  meafure  of  fitnefs  may  be  required  for 
filling  the  governing  fundtions  of  the  corporation, 
and  being  merely  licenfed  to  pra6tife  phyfic. 
We  do  not  quarrel  with  that  meafure;  all  that 
we  defire  is,  that  that  meafure  may  be  meted 
equally,  and  all  perfons  that  have  a. competent 
degree  of  learning  maybe  admitted;  that  all  per- 
fons who  have  a  competent  degree  of  purity  of 
character  may  be  admitted,  to  the  fame  general 
benefits,  under  one  general  law  of  the  land.  I 
contend,  therefore,  that  the  charter  and  the  a£l, 
opened  the  door  to  all  perfons  refident  in  the 
neighbourhood  of  London,  who  were  qualified  to 
be  admitted  to  praftife,  and  who  are  qualified  in 
refpeft  of  learning,  to  claim  to  be  admitted  to 
the  governing  functions,  and  to  be  alfociated  as 
members  of  the  corporation. 

"  I  do  not  pretend  to  fay  that  they  may  not 
enhance  that  qualification,  and  make  it  much 
higher  in  point  of  literature  for  perfons  who  are 
to  practice  even  the  general  fcience  of  phyfic; 
but  let  that  be  equal;  let  it  not  be  faid,  that 

though 
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though  you  are  as  learned  as  Boerhaave,  thougli 
you  have  as  much  fcience  as  ever  adorned  the 
moft  learned  man  of  their  own  body,  and  more 
learning  is  not  to  be  found  j  if  you  have  all  the 
moral  virtues,  which  ever  adorned  the  moft  illuf- 
trious  character;  and  more  does  not  exift  than  in 
that  body;  yet  you  lhall  not  be  admitted  to 
thofe  funtlions  which  entitle  you  to  the  practice 
of  phyfic. 

Lord  Mansfield  has  faid,  they  have  a  right 
to  give  the  public  the  benefit  of  their  flcill  and 
knowledge,  as  cenfors  and  as  ele£ls,  and  in  every 
funrtion,  when  they  may  be  called  upon  to  exer- 
cife  it.  It  does  not  feem  the  exa8:  time  of  day 
in  which  one  is  to  contend,  that  learning  is  to  be 
acquired  within  a  fquare  mile  of  the  banks  of  the 
Cam  and  the  Ifis;  we  look  at  the  quantity  of 
learning  a  man  poffeffes,  and  not  where  he 
acquired  it,  and  however  fit  our  univerfities  may 
be  at  this  moment  for  the  ftudy  of  abllra£l 
fcience ;  I  will  venture  to  fay,  with  all  deference, 
that  they  are  not  fo  peculiarly  fit  for  the  ftudy  of 
phyfic." 

Lord  Kenyan.  "  You  will  hardly  abide  by  that 
obfervation,  when  you  confider  who  are  the  chy- 
mical  profelTors  at  prefent." 

Mr. 
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Mr.  Law.  "  I  know  there  are  chymical  and 
anatomical  le£lures  read,  but  the  opportunities 
of  attaining  a  knowledge  of  the  fcience  are  by 
no  means  equal  to  what  are  to  be  found  in  the 
capital;  they  are  men  of  eminent  fkill  themfelves, 
but  this  city,  and  Edinburgh,  and  other  cities  in 
which  perfons  ufed  formerly  to  be  graduated, 
afford  the  beft  opportunities  of  medical  improve- 
ment; all  our  great  phyficians,  in  former  tirnes, 
were  graduated  at  foreign  univerfities,  and  thofe 
moftly  in  capital  cities,  where  they  had  an  op- 
portunity of  feeing  thofe  experiments,  which  are 
the  bafis  of  phyfic,  as  well  as  all  other  fciences. 
There  is  not  a  word  in  the  charter  which  points 
out  the  members  of  the  two  univerfities  as  being 
the  perfons  who  are  to  conftitute  the  college; 
and,  I  believe,  the  argument  of  the  learned  Ser- 
jeant is  unanfwerable  upon  this  fubjeft;  that  if 
they  are  to  be  conftrued,  as-  the  college  would 
conftrue  them,  in  point  of  pratlice,  it  would  be 
a  virtual  incorporation  of  the  do6tors  and  the 
phyficians  of  Cambridge  and  Oxford,  exclufive  of 
all  other  perfons;  but  if  they  have  a  right  to  take 
thefc  men  exclufively,  they  might  have  chofen 
one,  they  might  have  denied  another;  in  that  way 
they  would  make  thofe  arbitrary  tefis  of  fitnefs, 
to  the  exclufion  of  thofe  who  might  be  the 
fitteft  and  faircft  claimants  of  the  right  to  fuch 
admiflion. 

«  The 
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"  The  queftion  now  before  your  Lordfliips, 
militates  with  no  decifion  of  the  court  in  the  cafe 
of  Dr.  Letch,  the  cafe  of  Dr.  Archer,  and  the 
cafe  of  Dr.  Fothergill,  in  all  of  thofe  cafes  the 
parties  application  was  mifconceived.  Dr.  Letch 
bottomed  himfelf  upon  a  fuppofed  eleftion  under 
the  bye-laws,  and  he  claimed  an  election  by  the 
comitia  minora;  there  were  two  votes  one  way, 
two  another;  that  body  to  which  it  belonged  by 
the  bye-laws  to  fay,  they  would  approve  or  dif- 
approve  of  that  eleftion,  difapproved  of  it;  he 
claimed  under  bye-laws,  and  did  not  make  his 
cafe  come  under  them.    In  the  cafe  of  ^r. 
Alkew,  the  queftion  was,  whether  the  licentiates 
were  not,  without  any  form  of  admiifion  what- 
ever, incorporated  members?  There  might  be  an 
inchoate  right,  but  that  mufl:  be  perfefted  by  ad- 
milTion;  therefore  that  failed.  Dr.  Archer  found- 
ed his  claim  upon  the  licence  merely,  that  by 
virtue  of  that  licence  he  became  a  fellow;  now 
by  virtue  of  that  he  became  nothing  but  what 
that  licence  conveyed — a  perfon  entitled  to  prac- 
tife  phyfic." 

Mr.  Jiijlice  Lawrence.  "  When  a  man  becomes 
homo  ejufdem  facultatis,  he  is  not  entitled  to  be 
admitted  but  as  homo  ejufdem  facultatis;  your 
argument  feems  to  go  to  overturn  the  decifion  in 
Dr.  Archer's  cafe." 

Mr. 
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Mr.  Law.  "  There  was  not  any  charter  ftated 
to* the  court  in  his  cafe;  but  he  ftates  himfelf  to 
be  licenfed,  and  that  in  confequence  of  that 
hcence  he  was  entitled." 

Lord  Kenyan.  "  He  ftated,  that  by  virtue  of 
the  licence  merely,  he  was  entitled." 

Mr.  Jiijlice  Lawrence.  "  You  lay  your  finger 
upon  this,  that  the  charter  gives  you  an  inchoate 
right;  but  will  you  find  the  charter  that  fays 
you  have  an  inchoate  right;  it  fays,  the  college 
have  a  right  to  examine  you." 

Mr.  Law.   "  I  fubmit  that  all  inchoate  rights, 
of  that  fort,  are  fubje6l  to  this  limitation,  which 
the  ftatutfe  announces,  that  they  fliall  be  fit, 
groundly  learned,  and  fo  on.  Then  it  comes  to 
this,  whether  we  fall  within  the  defcription,  in 
refpett  of  learning,  which  the  ftatute  points  out, 
or  it  would  lead  to  the  mifchief,  that  every  per- 
fon  whatever,  who  might  choofe  to  denominate 
himfelf  of  the  faculty,  muft  be  admitted;  but  he 
muft  be  of  the  faculty  firft,  and  he  cannot  be 
otherwife  but  by  a  licence  defcribed,  firft  by  the 
third  Henry  VIII.  and  afterwards  by  the  other 
licence,  fubftituted  in  the  place  of  it  by  the 
charter,  confirmed  by  the  a6t  of  parliament. 
Dr.  Archer  claimed  by  virtue  of  the  licence  only, 

C  c  he 
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he  claimed  paramount  to  all  examination;  he 
claimed  paramount  to  all  queftions  about  his  mo- 
ral charafiler  or  learning,  in  any  other  refpefts,  as 
to  any  right  of  the  fociety  to  exa£l  a  higher  de- 
gree of  learning  from  perfons  admitted  into  the 
corporation  above  thefe,  that  might  be  fimply  or 
generally  licenfed;  therefore  his  application  was 
vicious,  becaufe  he  refted  it  upon  the  foot  of  the 
licence  given  him  for  the  purpofe  of  authorizing 
him  to  praftife,  but  containing  no  certificate  ot 
his  moral  or  literary  fitnefs*. 

"  The  fame  objection  lay  to  the  cafe  of  Dr. 
Fothergill,  he  claimed  paramount  to  any  exami- 
nation, and  he  might  not  choofe,  at  his  ad- 
vanced period  of  life,  to  fubmit  himfelf  to  that 
examination,  which  might  have  been  fitter  at  an 
earlier  period;  therefore  he  did  not  make  the 
application,  now  made,  tendering  himfelf  for -exa- 
mination: our  offer  is  to  be  examined.  It  is  faid, 
that  at  the  time  we  were  admitted  licentiates, 
that  we  excluded  ourfelves  from  any  further 
claim.  Now  how  is  that?  Dr.  Stanger  is  afked. 
What  do  you  afk  for?  he  fays,  to  be  admitted  a 
licentiate;  he  is  afked  if  he  demands  more;  he 

does 

*  Mr.  Law  has  miftaken  this  point.  Tlie  licence  is  a  cerli- 
ficate  of  learning  and  chara«5i:er,  afcertained  by  previous  en- 
quiry and  examination.  Tlie  licence  denominates  a  licentiate 
vir  doHus  y  /irobus,  a  defcription  which  corrcfponds  with  the 
qualifications  required  by 'the  charter. 
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does  not  then,  he  was  not  to  look  to  all  the  pofli- 
bJe  contingencies  in  which  it  might  be  his  plea- 
fure  to  demand  more,  nor  did  he  renounce  any 
right;  a  licence  yvas  the  only  thing  he  looked  to 
then,  and  that  was  granted.  But,  fay  they,  you 
entered  into  an  engagement,  by  which  you  pledg- 
ed your  faith  to  the  fociety,  that  you  would  not 
contravene  any  of  their  laws — It  does  not  ap- 
pear that  thefe  laws  were  known  to  him,  it  is 
not  ftated,  which  it  Ihould  be,  in  order  to  mak§ 
it  obligatory  upon  him." 

Lord  Kenyon.  "  I  think  you  need  not  argue 
that  point." 

Mr.  Law.  "  If  that  is  no  eftoppel,  I  will  then 
confider,  whether  fuppoling  him  to  have  a  claim 
founded — " 

Mr.  Jtijlice  Grofe.  "  I  do  not  confider  the  ar- 
gument by  the  gentlemen  fliewing  caufe  againfl: 
the  rule,  as  prefling  that  point,  but  rather  choof- 
ing  that  t'he  court  fhould  decide  upon  the  great 
ground." 

Mr.  Law.  "  That  was  thrown  out-;  but  I 
will  do  the  gentlemen  the  juflice  to  fay,  they 
argued  the  point  as  they  did  all  others,  with 
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great  liberality — with  a  liberality  which  be- 
came them,  and  thofe  that  inftructed  them ;  but 
they  did  not  reft  upon  that  fo  much  as  upon 
other  parts  of  the  argument.  Then  having 
fhewn,  that  under  the  words  ejufdem  facultatis, 
licentiates  have  the  right  of  tendering  themfelves 
to  further  examination,  as  to  the  ulterior  degree 
of  fitnefs  which  the  college  may  reafonably  re- 
quire from  perfons  who  do  become  members  of 
the  governing  body ;  the  queftion  then  is,  whe- 
ther they  are  eftopped  from  that  claim  by  any 
bye-law  ?  There  are  bye-laws  that  eftablifli  three 
diftinft  clafles — candidates — licentiates,  and  fel- 
lows. It  is  neceiTary,  and  is  coupled  with  the 
qualification  of  being  a  candidate,  that  they 
fliould  have  an  academical  degree ;  it  is  incorpo- 
rated with  the  qualification  to  become  a  candi- 
date, that  they  muft  have  a  degree  from  one  or 
other  of  the  univerfities  of  Cambridge  or  Oxford. 
I  have  humbly  fubmitted  already,  and  I  will  not 
travel  over  that  again,  that  it  was  unfit  to  im- 
pofe  by  way  of  reftri£lion,  that  they  fhould  ne- 
cefTarily  be  perfons  graduated  at  either  of  thofe 
univerfities,  and  I  think  I  may  draw  with  me  the 
authority  of  the  learned  Judge  who  prefided  in 
this  court  when  the  queftion  was  laft  before 
it : — that  all  perfons  who  are  qualified  in  refpeft 
of  learning  and  morals,  and  are  licentiates,  have 
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a  right  to  apply  to  offer  themfelves  for  examina- 
tion, and  if  found  fit  upon  examination,  to  be 
admitted.  The  queftion  will  be  therefore,  whe- 
ther the  objeftion,  which  applied  to  the  conftitu- 
tion  of  the  college,  in  the  form  in  which  it  exifted 
then  under  the  bye-laws  in  1765,  applies  equally 
to  the  college  under  the  regulations  which  have 
fmce  been  made  refpefting  admitting  perfons  to 
the  fellowfliip  of  the  college? 

"  There  have  been  two  bye-laws  made  fince  ; 
one  certainly,  if  it  is  meant  to  provide  at  all  for 
the  fupply  of  perfons  and  the  fucceflion  of  the 
order,  is  inadequate,  and  fubjeft  to  moft  of  the 
obfervations  that  the  learned  Serjeant  has  made 
upon  it.  With  refpeft  to  the  honorary  fellow- 
(hip,  it  is  certainly  liable  to  fome  exemptions, 
and  is  no  adequate  fource  of  fupply  for  continu- 
ing the  corporate  exiftence  of  the  body.  Then 
how  does  the  other  obviate  the  exclufion  which 
we  complain  of  in  favour  of  the  two  univerfities? 
that  a  perfon  who  has  attained  the  age  of  thirty-fix 
years,  who  has  been  feven  years  a  licentiate,  who 
fhall  undergo  five  fucceffive  ballotings,  for  there 
is  a  balloting  upon  the  firft  propofition  ;  and  I 
would  take  the  liberty  of  preffing  upon  your 
Lordfliips,  that  this  is  an  inadequate  mean  of  ob- 
taining the  admiflion  of  gentlemen  who  have  not 
had  the  advantage  of  an  univerfity  degree  into 
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the  college,  becaufe  there  are  no  conipulfory 
means  of  enforcing  a  propofing  of  them  as  can- 
didates ;  it  is  not  imperative  upon  the  fellows, 
but  they  may,  if  they  pleafe,  propofe  them  ;  and 
therefore  the  whole  body  of  medicine,  who  have 
not  had  the  advantage  of  academical  degrees,  de- 
pending upon  that,  have  not  an  adequate  mean 
of  accefs  to  the  fellowfliip,  confidering  it  as  a 
corporate  right. 

"  IMy  friends  have  compared  it  with  the  means 
of  accefs  to  the  bar,  through  the  medium  of  the 
inns  of  court ;  they  are  voluntary  focieties,  they 
are  not  corporations,  and  there  are  good  reafons 
why  they  declined  becoming  corporations.  No 
mandamus  can  go  to  them  to  compel  them  to 
admit ;  there  may  be  good  as  well  as  bad  reafons 
why  they  have  not  a  charter  of  incorporation ; 
but  certainly  they  might  have  been  troubled  with 
many  applications  which  are  now  avoided.  They 
are  voluntary  focreties,  they  are  fubjeSt  to  the  di- 
reftion  and  fupervifion  of  your  Lordfliips,  and  the 
other  judges.  All  they  have  done  upon  the  fub- 
je£t  is  this — that  inftead  of  a  perfon  being  pro- 
pofed,  as  of  courfe,  who  has  kept  his  terms,  it 
is  made  the  bufinefs  of  fome  one,  who  does  pro- 
pofe the  perfon,  to  enquire  refpe£ting  his  fitnefs, 
and  to  enable  himfelf  to  ftate  to  the  reft  of  the 
benchers,  that  that  perfon  is,  according  to  en- 
quiry. 
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quiry,  not  unfit  to  receive  admiffion  to  the  fitua- 
tion  of  a  barrifter: — But  this  is  a  corporate  right, 
the  party  here  claims  a  right  under  the  charter, 
for  the  enjoyment  of  which  his  remedy  is  imme- 
diately by  application  to  your  Lordfhips  for  a 
mandamus. 

"  My  friend  has  faid,  an  academical  degree  is 
neceffary  for  obtaining  admiffion  to  orders ;  it  cer- 
tainly is  not  fo  by  any  canon  of  the  church — " 

Lord  Kenyan.  "  Mr.  Erlkine  did  not  fay  fo  ; 
he  faid,  many  of  the  bifhops  had  impofed  that 
rule  upon  themfelves,  and  I  believe  nobody  ever 
quarrelled  with  that  rule." 

Mr.  Law.  "  The  rule  certainly  is  not  univer- 
fal,  that  rule  would  be  impra£ticable.  I  know 
in  fome  of  the  northern  diocefes  it  is  not  adhered 
to,  the  canon  upon  that  fubje(£t  requires  that  they 
fliould  have  a  competent  Ikill  in  the  learned  lan- 
guages ;  but  the  reafon  why  the  degree  is  re- 
quired, is  for  the  purpofe  of  fliewing  a  feclufion 
from  fecular  employ  for  a  certain  time,  and  that 
they  have  not  been  bufy  in  ordinary  and  degrad- 
ing occupations  in  inferior  life,  which  might  ren- 
der them  unfit  to  be  in  the  miniftry;  that  is  one 
among  the  main  reafons,  and  I  believe  the  prin- 
cipal reafon,  why  they  do  require  a  refidence  at 
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the  univerfity  for  a  certain  time  before  they  admit 
them  into  holy  orders.  The  rule  is  fo  far  from 
being  univerfal,  that  one  of  thofe  learned  and  il- 
luftrious  perfons  that  has  fat  upon  the  bench  of 
bifhops  within  our  memory,  certainly  had  not.the 
benefit  of  that  education,  I  allude  to  the  author 
of  the  Divine  Legation  ;  it  is  therefore  by  no 
means  an  exclufive  teft;  it  does  not  preclude  per- 
fons from  the  fituation  of  being  minifters  in  the 
church  or  the  higheft  orders  of  the  profeflion.  He 
had  an  honorary  degree  from  Cambridge,  doftor 
in  divinity,  from  archbifliop  Herring ;  therefore 
1  contend  that  this  bye-law,  which  depends  upon 
favour,  which  is  the  only  opening  to  perfons  who 
would  otherwifc  be  excluded  by  the  bye-law,  ap- 
propriating to  the  univerfities  alone  the  right  to 
the  fellowlliip ;  the  only  two  doors  opened  are,  one 
by  favour  of  the  prefident  alternately  every  year, 
which  was  totally  unfit  to  admit  omnes  homines 
ejufdem  facultatis,  which  was  meant  to  be  of 
univerfal  and  extenfive  efficacy  j  and  the  other 
door  open  to  them  is  by  an  approbation  on  at 
Icaft  five  fucceflive  ballots,  and  that  at  a  period 
of  life  confiderably  later  than  that  at  which  per- 
fons are  admitted,  who  have  obtained  academical 
degrees. 

"  My  friend  faid,  this  wicket  had  had  the 
credit  of  letting  through  it  Do6lor  Carmichael 
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Smith,  and  others;  I  believe  he  miftook  that,  for 
thefe  were  by  the  gratuitous  gift  of  the  prefident; 
but  it  fhevvs  clearly  that  this  bye-law,  which  was 
profeffed  to  be  opening  a  general  door  for  all  per- 
fons  qualified  in  point  of  learning  and  morals, 
has  not  admitted  more  than  one,  and  that  bye- 
law  has  been  in  force  a  confiderable  number  of 
years.  I  contend  before  your  Lordfliip,  that  the 
charter  referring  to  antecedent  ftatutes,  incor- 
porated all  perfons  of  learning  and  competent 
morals,  that  that  is  all  that  the  fociety  are  to 
judge  of,  and  that  we  have  no  objection  to  their 
judging  of  by  fuch  tefts  as  they  may  propofe  as 
to  our  univerfal  fitnefs  and  moral  qualities — to 
thefe  tefts  Do£l:or  Stanger  tenders  himfelf. 

"  I  hope  nothing  I  have  faid  will  be  treated  as 
an  illiberal  return  to  my  friends  for  their  liberality 
to  my  client ;  for  I  aifure  them,  that  I  feel  as  much 
refpect  as  any  man  for  the  learned  body  which 
they  reprefent — if  there  be  one  profeffion  more 
learned  than  another,  I  am  willing  to  yield  the 
palm  of  that  fuperior  learning  to  the  profeffion 
of  phyfic.  We  have  treated  that  fociety,  I  hope, 
with  the  refpeft  that  belongs  to  it,  and  we  only 
crave  that  we  may  have  the  benefit  of  that  which 
the  legiflature  has  given  us,  and  that  which  the 
king's  grant  has  given  u§ ;  namely,  a  right  to  fit 
among  them,  and  fill  thofe  fun£tions  for  which  it 
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is  not  contended  that  we  may  not  be  equally- 
qualified  by  learning  and  morals,  the  only  quali- 
fications pointed  out  by  the  act  of  parliament." 


Adjourned. 
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THE  KING, 

VERSUS 

THE  PRESIDENT  AND  COLLEGE  OF  PHYSICIANS. 

COPY  from  Mr.  Gurneys  short-hcnid 
Notes  of  the  Argument  in  the  Court 
of  King's  Bench,  May  1(5,  1797. 

MR.  CHAMBRE, 

"  I  AM  to  trouble  your  Lordfliip  with  fonie 
further  obfervations  in  fupport  of  the  rule  againft 
the  college  of  phyficians.  From  what  fell  from 
the  court  in  the  courfe  of  Mr.  Law's  argument, 
I  prefume  that  fome  of  the  objections  which 
have  been  relied  upon  by  the  gentlemen  on  the 
other  fide,  and  which  raifed  a  kind  of  preliminary 
queftion,  are  abandoned,  and  that  the  court  now 
mean  to  proceed  upon  the  general  merits  of  the 
cafe ;  by  the  general  merits  of  the  cafe,  I  mean" 
the  general  conftruftion  of  the  charter  and  a61:s  of 
parliament,  the  bye-laws  and  their  validity.  I 
had  obfervations  to  offer  to  the  court  on  the  other 
points,  which  if  I  am  right  in  my  idea  of  what 
fell  from  the  court,  it  is  unneceffary  to  trouble 
them  with  ;  but  if  I  make  any  miftake  in  that 
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matter,  I  would,  in  the  firft  place,  fay  a  word  or 
two  upon  thefe  obje£lions. 

"  Some  of  the  objeflions  that  have  been  made 
to  the  prefent  application,  arife  from  the  perfonal 
fituation  of  Dr.  Stanger.  Many  arguments  have 
been  built  upon  the  circumftance  of  his  being 
a  licentiate,  and  the  terms  and  conditions  upon 
which  he  accepted  that  licence  ;  it  has  been  faid 
that  he  has  chofen  his  fituation,  and  is  concluded 
by  his  election.  That  he  is  concluded  by  any 
ele61ion,  I  have  not  yet  heard  any  argument  to 
prove  ;  a  perfon  is  not  compellable  to  become 
a  member  of  the  college,  whatever  his  right 
may  be,  he  may  delay  it  as  long  as  he  pleafes, 
he  may  choofe  to  praftife  under  the  licence  of 
the  college  as  long  as  he  pleafes,  without  any 
other  title  ;  but  if  his  fituation  and  his  qualifica- 
tions at  any  time  afterwards  entitle  him  to  be 
admitted  a  fellow,  I  prefume,  that  by  fo  choof- 
ing  for  a  time,  to  avoid  the  burthen  of  the  oflices 
that  may  be  imcumbent  upon  a  perfon,  who  is  a 
member,  to  perform,  or  if  for  any  other  reafon  he 
choofes  to  wave  that  privilege,  he  cannot  be  pre- 
cluded by  that  means  from  being  admitted  after- 
wards to  obtain  a  right,  which,  as  we  contend, 
the  general  law  of  the  country,  and  the  particular 
charter  of  this  college,  give  to  all  the  king's  fub- 
je£ts  that  have  the  neccfTary  qualifications ;  a 
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perfon  fo  abandoning  fliould  at  lead  know,  and 
be  told,  that  in  accepting  the  fituation  which  he 
does  accept,  he  is  abandoning  any  future  ground 
of  application  to  come  into  the  college. 

"  The  only  argument  that  I  have  heard  urged 
upon  that  part  of  the  fubject,  is  the  engagement 
that  a  licentiate  in  exprefs  terms  enters  into  with 
the  college  ;  that  has  been  contended  by  feveral 
of  the  gentlemen,  Mr.  Erfkine  in  particular,  to 
be  an  eftopel.    I  will  not  obferve  upon  the  mif- 
take  tbat  he  made  in  ftating  that  this  engage- 
ment was  upon  oath  ;  it  is  not  upon  oath.  But 
I  prefume  it  is  an  engagement  which  cannot  ex- 
tend to  or  be  applied  to  the  purpofe  for  which 
the  gentlemen  would  endeavour  to  ufe  itj  fee 
what  is  the  occafion  on  which  Dr.  Stanger,  and 
other  licentiates,  are  called  upon  to  enter  into  this 
engagement ;  they  apply  to  the  college  for  a  per- 
million  to  praQice  within  certain  limits ;  in  that 
pra6tice,  by  the  charter  of  the  college  and  by  the 
ftatutes,  they  are  fubjeft  to  the  controul  of  the  col- 
lege ;  they  agree  they  will  obferve  the  ftatutes 
and  the  orders  of  the  college.    In  what  ?    In  re- 
gulating their  pra6tice  while  they  are  fo  pradtif- 
ing  under  that  permiffion.    How  can  this  en- 
gagement be  conftrued  to  extend  further?  An 
engagement  indifcriminately  to  obferve  all  bye- 
laws,  could  not  be  conftrued  to  extend  to  any 
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which  are  not  legal  bye-laws ;  if  a  bye-law  is  not 
legal,  it  is  no.  bye-Jaw  at  all.'  Are  all  the  bye- 
laws  read  and  liated  to  them  at  the  time  of  ad- 
miffion  ?    Nothing  of  that  fort  appears. 

"  I  contend  that  this  engagement  is  merely, 
that  while  the  perfon  continues  in  praftice  un- 
der their  licence,  that  in  the  courfe  of  his  prac- 
tice he  will  fubmit  to  be  regulated  by  fuch  orders 
and  rules  as  the  college  in  its  corporate  capacity 
lhall  think  fit  to  prefcribe  to  thofe  that  are  prac- 
tifers ;  it  cannot  extend  to  any  thing  elfe,  for 
the  other  bye-laws  are  for  their  own  internal  re- 
gulation, for  the  government  of  themfelves.  He 
cannot  be  called  upon  to  obferve  bye-laws  which 
are  not  made  for  the  regulation  of  his  condu£t, 
but  are  made  merely  for  the  regulation  of  thofe 
who  have  the  choice  and  eleftion,  if  it  is  to  be 
called  an  eleftion,  of  thofe  that  are  to  be  admitted 
into  the  college;  any  thing  that  concerns  their 
own  internal  regulation,  or  the  rules  by  which 
they  arc  to  condufit  themfelves  as  a  college,  can- 
not extend  to  him,  and  therefore  this  argument 
of  an  eftopel,  cannot  apply  to  the  cafe.  There  is 
another  thing  in  the  form  of  the  engagement.  It 
is  not  an  abfolute  engagement  to  obey  all  their 
ftatutes  ;  but  it  is,  in  the  alternative,  to  obey  all 
their  ftatutes  or  pay  the  penalties ;  that  clearly 
fliews  what  fort  of  ftatutes  they  are,  that  they  are 
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rules  of  pra£lice,  to  be  obferved  under  fuch  penal- 
ties upon  the  non-obfervance  of  them. 

Another  objection  has  been  made  to  the  form 
of  the  application — that  it  is  an  application  for 
admiffion.  It  is  faid,  that  it  is  a  good  bye-law 
to  require  that  the  perfons  claiming  admiffion 
fliould  be  candidates  a  year,  in  order  to  be  ad- 
mitted into  the  college.  I  think  that  is  eafily 
anfvvered,  becaufe  this  bye-law,  which  fays  that 
there  fliall  be  fuch  a  clafs  of  candidates,  is  fo 
qualified  as  neceffarily  to  draw  into  queftion  the 
vaHdity  of  the  bye-law  which  we  contend  againft. 
We  cannot,  by  the  exifting  bye-laws,  be  ad- 
mitted into  this  clafs  of  candidates,  unlefs  we  are 
doctors  of  the  univerfities  of  Oxford  or  Cam- 
bridge, or  have  taken  the  degree  without  difpen- 
fation  i  that  is  a  condition  annexed  to  any  ad- 
miflion  into  the  clafs  of  candidates,  and  the  gen- 
tlemen who  make  that  objeflion  feem  to  forget, 
that  upon  the  former  application  we  did  apply 
in  that  way ;  we  applied  to  be  admitted  into  this 
clafs  of  candidates,  and  then  they  raifed  the  ob- 
je£lion : — '  You  come  here  under  a  bye-law  of 
'  the  corporation  ;  if  you  found  your  claim  upon 
'  that  bye-law,  you  fhall  not  come  to  be  ad- 
'  mitted,  or  to  be  examined,  vmder  that  bye- 
'  law ;  and,  in  the  fame  breath,  fay  it  is  an  in- 
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*  valid  bye-law."    But  in  truth,  it  is  (o  con 
ne£led  with  the  other  bye-law,  the  validity  of 
which  we  mean  to  contend,  that  it  is  impolTible 
for  us  to  be  received  under  that  bye-law,  or 
make  any  application  under  it. 

"  Upon  this  we  have  had  the  opinion  of  the 
court  on  a  former  occafion  ;  we  were  then  turned 
round,  becaufe  of  our  application  to  the  comitia 
minora;  we  were  told  we  ought  to  make  our  ap- 
plication to  the  comitia  majora,  who  are  the 
whole  body  of  the  college  ;  we  have  done  fo,  we 
have  made  our  application  under  the  charter.  If 
we  were  to  make  our  application  under  the  bye- 
law,  we  could  only  make  it  to  the  comitia  mi- 
nora, which  was  the  very  ground  upon  which 
the  court  refufed  the  former  application.  The 
application  now  made  by  Dr.  Stanger,  does  not 
exclude  any  form  of  examination  which  the  col- 
lege may  think  fit  to  prefcribe  ;  if  they  fend  him 
to  the  comitia  minora  for  examination,  in  the 
ufual  manner,  he  does  not  object  to  that ;  he  re- 
quires to  be  examined.    If  they  choofe  he  fhould 
continue  in  the  probationary  ftate  a  twelvemonth, 
to  that  he  does  not  obje6t ;  if  they  require  that 
as  a  teft  of  his  abilities,  and  of  his  moral  cha- 
racter, they  may  take  that  time  to  enquire  into 
all  thefe  circumflances. 

"  In 
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"  In  tlie  prefent  form  of  the  application,  it 
was  made  to  the  comitia  majora  when  duly  af- 
fembled,  and  in  the  form  of  the  application  now 
made  to  the  court,  nothing  of  that  fort  is  refufed 
or  obje£i:ed  to  on  the  part  of  Dr.  Stanger;  on  the 
contrary,  he  abftains  from  prefcribing  any  thing 
as  to  the  mode  of  examination,  and  he  tells  them 
he  ftiall  fubmit  to  fuch  previous  examination,, 
and  fhall  give  them  fuch  fatisfaftion,  concerning 
his  abilities  and  his  qualification  for  that  which 
he  feeks,  as  they  fhall  in  their  wifdom  think  pro- 
per. The  anfwer  to  that  is,  that  he  is  not  en- 
titled to  what  he  alks,  and  in  fliewing  caufe 
againft  this  rule,  they  fet  up  by  their  affidavit 
this  bye-law,  (the  validity  of  which  we  conteft) 
as  the  ground  of  their  rejection.  I  truft  this  fort 
of  obje£lion,  made  with  refpeft  to  the  form,  can- 
not by  any  poffibility  prevail,  and  that  the  court 
will  decide  this  application  upon  the  true  and 
real  merits  of  the  cafe. 

"  The  a£l  of  parliament  which  pafljed  in  the 
third  year  of  Henry  VIII.  has  been  ftated  alreadyj 
which  was  to  reftrain  perfons,  not  duly  qualified, 
from  the  exercife  of  phyfic.  It  diredted  certain 
modes,  by  which  all  who  were  permitted  to 
praclife,  were  to  have  their  abilities  tried  and 
examined  by  perfons  who  were  then  prefumed 
to  be  of  competent  Ikill;  none  were  to  pra«Si^ife 

Dd  but 


[    402  ] 

but  them  5  and,  therefore,  from  the  pafling  of 
that  aa,  till  the  tenth  of  Henry  VIII.  when  the 
college  obtained  their  charter,  there  were  no 
legal  praclifers  of  phyfic,  excepting  thofe  who 
had  been  examined  by  the  Bifhop  of  London, 
and  the  Dean  of  St.  Paul's,  taking  to  them  fuch 
affiftance  as  the  ftatute  prefcribes. 

"  Then  comes  the  charter,  which  exprefsly 
incorporates  all  men  '  ejufdem  facultatis;'  that 
charter  incorporated  all  who  have  been  per- 
mitted to  pra61:ife  under  the  a£l  of  the  third  of 
Henry  VIII.  When  I  fay  that  it  incorporated 
them,  I  beg  to  be  underftood,  I  do  not  mean 
that  without  their  own  confent,  each  man  be- 
came an  a£lual  corporator,  his  confent  was 
necefifary,  and  a  form  of  admiirion  was  neceffary; 
but  when  I  fay  that  it  incorporated  them  all,  I 
mean,  that  it  gave  all  who  had  been  fo  examined, 
and  who  were  then  legally  prafitifing  the  faculty 
of  phyfic,  a  right  of  incorporation,  and  that  is  all 
we  contend  for  upon  the  prefent  occafion;  it 
manifeftly  appears  to  have  been  fo  underftood  by 
the  college  themfelves,  for  in  the  fourteenth  and 
fifteenth  of  Henry  VIII.  when  they  thought  it 
prudent  to  apply  to  parliament  for  an  aft  to 
confirm  the  charter,  and  to  make  fome  additional 
regulations,  it  is  pretty  remarkable,  that  they  do 
not  petition  the  crovi'n  in  their  corporate  name, 

but 
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but  defcribe  themfelves  as  individuals,  and  def- 
cribe  themfelves  in  fuch  a  fort  of  way,  as  to  fliew 
clearly  of  whom  the  corporation  was  then  under- 
ftood  to  confift;  the  fix  who  are  firft-named  in 
the  charter,  are  named,  and  '  all  other  men  of 

*  the  fame  faculty;'  under  that  general  defcrip- 
tion  they  fay,  that  the  king  having  incorporated, 
and  made  of  them  and  their  company  a  body 
and  a  perpetual  commonalty;  therefore,  it  mani- 
feftly  appears  from  thence,  how  they  themfelves 
underftood  their  charter,  and  that  they  conceived, 
that  all  who  were  then  lawfully  pra£tifing  were, 
by  the  operation  of  that  charter,  entitled  to  ad- 
milTion  into  that  college.  The  aft  recites,  that  it 
would  be  *  expedient  and  neceffary  to  provide, 

*  that  no  perfon  of  the  faid  politic  body  and  com- 

*  monalty  aforefaid,  be  fuffered  to  exercife  and 

*  pra6tife  phyfic,  but  only  thofe  perfons  that  be 

*  profound,  fad,  and  difcreet,  groundly  learned, 
'  and  deeply  ftudied  in  phyfic;'  fo  that  even  thofe 
who  were  of  the  body  politic  at  that  time,  were 
confidered  as  being  fubje6t  to  that  teft  of  en- 
quiry, as  being  fubjefl  to  the  controul  and 
examination  of  the  body  at  large,  and  that  even 
they  might  be  reftrained,  if  they  did  not  praftife 
properly. 

'  "  Thus  the  corporation  was  conftituted ;  nei- 
ther the  charter  nor  the  a6l  of  parliament  pro- 
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vided  for  the  means  of  continuing  this  body,  bat 
they  muft  by  law  and  neceffity  have  within  them- 
felves  the  means  of  continuance.  How  were 
they  to  be  continued?  Why,  in  the  form  in  which 
they  were  incorporated.  When  the  ftatute  fpeaks 
of  perfons  to  be  elefted,  it  directs  the  mode  of 
electing;  the  ruling  perfons  in  the  college  are  to 
confift  of  the  eight  elects;  the  manner  of  choofmg 
them,  and  the  manner  of  fupplying  any  vacancies 
that  might  happen  in  that  body,  are  provided 
for  by  that  ftatute.  The  llatute  did  not  think  it 
neceflary  to  make  any  provilion  for  continuing 
tl>e  body  at  large,  having  in  clear  and  explicit 
terms  fa  id  of  whom  that  body  fhould  confill, 
that  it  (liould  confift  of  all  perfons  exercifmg  the 
faculty  of  phyficj  none  could  exercife  the  faculty 
of  phyfic,  but  thofe  who  had  before  been  duly 
examined,  and  thofe  who  fhould  thereafter  upon 
examination  be  found  qualified,  and  be  per- 
mitted to  praftife  phyfic,  by  the  college  them- 
felves,  upon  the  ground  of  that  qualification. 

"  It  was  truly  faid  (I  think  by  Mr.  Warren 
in  his  argument)  that  this  inftitution  was  founded 
not  for  the  benefit  of  phyficians,  but  for  the 
benefit  of  phyfic  j  it  was  not  intended  for  the 
benefit  and  advantage  of  the  members  of  the 
univerfity  of  Oxford,  or  the  univerfity  of  Cam- 
bridge, or  a  particular  clafs  of  men,  who  might 

get 
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get  into  the  corporation  in  London,  and  choofe 
to  retain  to  themfelves  the  power,  privileges, 
and  emoluments  attached  to  the  fituation,  it  was 
for  the  profeflion  at  large;  it  was  meant  to  infti- 
tute  a  corporation,  in  the  form  it  exifts  in  many 
other  corporations,  not  devolving  all  power  upon 
the  feleft  body,  but  giving  a  power  to  the  body 
at  large,  and  there  was  no  inconvenience  in  con- 
veying fuch  a  power,  becaufe  that  commonalty 
was  not,  as  I  infift,  of  perfons  without  qualifica- 
tions, of  perfons  who  have  only  the  accidental 
qualification  of  refidence,  and  of  a  pra£lice  derived 
from  no  other  title  but  their  own  choice  and 
will  to  pra6tife;  none  could  praftife  but  under 
the  teft  of  the  examination  of  the  college,  and 
as  all  were  intended,  who  had  the  qualifications 
which  rendered  them  fit  to  be  ufeful  to  the 
public,  and  to  turn  their  talents  and  acquire- 
ments to  their  own  advantage,  all  fuch  were 
entitled  by  this  charter,  as  I  conceive,  to  be  ad- 
mitted into  the  college. 

r 

"  But  it  is  faid,  that  the  charter  fuppofes 
there  might  be  many  praftifers  in  the  city  of 
London,  and  within  the  limits  prefcribed,  who 
were  not  members  of  the  college;  and  the  woi*ds 
relied  upon  for  that  purpofe  are,  when  it  fays  no 
one  fliall  pra£tife  phyfic,  '  nifi  ad  hoc  admilTus 
'  fit.'  It  might  be  doubtful  what  was  meant  by 
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thefe  words,  whether  it  is,  that  none  fliould 
praftife,  but  thofe  who  were  admitted  into  the 
college  as  members,  the  propriety  of  their  ad- 
mifllon  was  a  fubje£t  referred  to  the  judgment  of 
thofe  who  conftituted  the  body;  it  might  be 
doubtful  whether  that  was  meant  by  the  charter, 
or  Avhether  it  meant  a  diftinft  body  of  men.  It 
might  be  the  meaning  of  the  charter,  that  pre- 
vious to  an  admiffion  into  the  college,  as  a  preli- 
minary qualification,  there  Ihould  be  an  admif- 
fion to  praStife,  in  order  to  make  thofe  perfons, 
perfons  exercifing  the  faculty;  this  might  proba- 
bly have  been  the  meaning  of  the  charter,  and 
agreeably  to  that  appears  to  have  been  the  prac- 
tice under  the  charter,  not  from  any  bye-laws 
ftated  on  the  prefent  aflidavits,  but  from  bye- 
laws,  ftated  on  former  occafio.ns,  it  appears  that 
admiffion  to  prattife  was  confidered  as  a  neceflary 
previous  qualification  for  admiffion  into  the  col- 
lege; for  by  a  ftatute,  dated  in  the  year  1565,  or 
thereabouts,  that  was  required.  And  in  ano- 
ther ftatute,  that  was  made  in  the  year  1582,  it 
was  ordered,  that  no  one  fhould  be  admitted  into 
the  college,  unlefs  he  had  been  a  perfon  praftif- 
ing  by  a  licence,  for  a  twelvemonth  before  his 
admiffion;  but  whether  that  is  the  conftruction 
of  the  charter  or  not,  or  whether  it  might 
refer  to  other  perfons  who  might  praftife  by 
licence,  becaufe  they  were  not  properly  qualified 

to 
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to  undergo  that  more  fevere  examination,  which 
the  college  might  think  neceffary  before  they 
admitted  perfons  into  their  body;  or  whether 
it  might  refer  to  thofe  who  of  their  own  choice 
did  not  wifli  to  become  members  of  the  body, 
yet  ftill  might  wifh  to  exercife  their  profeflion, 
and  pra£life  within  the  limits;  in  either  of  thefe 
cafes  it  is  fufficient  to  anfwer  in  the  words  of  the 
charter.  Indeed  I  do  not  know  that  it  is  necef- 
fary to  refer  to  perfons  of  that  defcription,  be- 
caufe  there  are  many  others  who  might  pra6tife, 
not  generally,  but  for  particular  purpofes.  But  I 
conceive  the  true  meaning  of  the  charter  in  thefe 
words  was,  that  none  fliould  be  admitted  to  ge- 
neral pra6tice,  either  as  a  member  of  a  college,  or 
in  any  way  but  under  the  licence  of  the  college ; 
and  none  of  the  fuppofitions  that  I  have  made, 
which  1  conceive  are  fair  fuppofitions,  affect  the 
right  upon  which  the  prefent  claim  to  examina- 
tion is  founded- 

"  Another  objection  that  has  been  more  ftrong- 
ly,  I  think,  relied  upon  is  this— that  if  all  were  to 
be  admitted  who  poiTefs  the  neceffary  requifitcs 
for  the  pra£tice  of  phyfic  with  benefit  to  the 
public  ;  if  all  in  confequence.of  the  teft  of  ability 
only  were  to  be  admitted,  and  none  elfe  to  be 
admitted  to  any  fort  of  pra£tice,  why  all  would 
be  governors,  and  there  would  be  none  to  govern. 

Would 
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Would  that  confequence  follow  ?  There  are  va- 
rious fubjefts  oi  their  government;  perfons  not 
choofing  to  be  admitted  members  of  the  college, 
as  I  mentioned  before ;  perfons  who  are  declared 
to  be  fubjeft  by  the  charter  itfelf  to  the  regula- 
tion of  the  college ;  foreign  phyficians  coming 
here  to  praftife ;  perfons  concerned  in  the  ad- 
miniftration  of  medicine,  and  in  the  vending  of 
medicine,  but  not  prefcribing  as  phyficians ;  there 
are  a  variety  of  fubje6ts  and  of  perfons  to  which 
their  power  of  regulation  might  extend.  But  is 
it  a  confequence,  that  if  all  the  qualified  perfons 
were  entitled  to  be  admitted  members  of  the  col- 
lege, and  to  a  (hare  in  the  government,  that  there 
would  be  none  to  be  governed.  All  corporations, 
as  1  conceive,  are  for  the  regulation  and  for  the 
government  of  the  individuals  of  whom  thofe 
corporations  confift  ;  as  a  body  they  govern,  but 
as  individuals  they  obey ;  and  the  language  of 
this  charter  leaves  no  doubt  of  the  power  of  the 
college  as  a  body  to  govern,  and  to  prefcribe  rules 
to  all  the  individuals  of  whom  it  might  confift. 

"  The  power  of  making  bye-laws  extends  to 
the  rule  of  government  of  the  college,  and  all 
men  exercifing  the  faculty  of  medicine*  Now  it 
is  indifferent  whether  that  word  is  to  be  con- 
ftrued  as  meaning  the  corporate  concerns  of  the 
college  as  a  body,  and  that  all  men  of  the  faculty, 

mean 
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mean  the  individuals  of  whom  the  college  confifts, 
or  that  the  college  means  the  members  of  the 
college ;  and  all  other  men  of  the  faculty  mean 
perfons  exercifing  the  faculty,  but  who  are  not 
members;  then  the  regulation  and  the  govern- 
ment muft  mean  the  regulation  and  the  govern- 
ment of  thofe  individuals,  who  in  the  courfe  of 
their  praftice  have  been  admitted  into  the  col- 
lege. 

"  The  power  that  is  given  to  the  college  to  be 
executed  by  their  cenfors  is  equally  admitted;  it 
exprefsly  declares,  that  they  ftiall  have  the  cor- 
reftion  of  all  phyficians,  without  at  all  limiting 
their  jurifdiftion  to  thofe  who  are,  or  to  thofe 
who  are  not  members  of  the  corporation ;  and 
therefore,  as  well  upon  the  ground  of  the  general 
law  refpe£ting  corporations,  (which  necelTarily 
muft  be  fo  where  the  whole  body  of  a  corpora- 
tion is  to  have  the  government  there  is  nobody 
to  govern)  the  individuals  of  whom  the  corpora- 
tion confifts  muft  necelTarily  be  fubjeft  to  the 
government  of  the  whole  body  as  a  body. 

"  Then  it  feems,  that  as  a  rule  for  the  con- 
ftruftion  of  this  charter,  a  confiderable  degree  of 
ftrefs  has  been  laid  upon  the  ufage  that  is  fup- 
pofed  to  have  obtained.  If  the  meaning  of  the 
language  of  this  charter,  and  the  language  of  the 
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a£l  IS  not  ambiguous,  but  is  obvious,  no  ufage 
could  be  received  to  contradict  it  j  but  even  if 
we  are  limited  to  an  enquiry  into  the  ufage  that 
has  prevailed,  it  appears  to  me,  that  the  force  of 
the  ufage  is  ftrongly  with  us.  Of  all  ufage,  that  is 
the  mod  important,  which  is  contemporary  or 
nearly  contemporary  with  the  charter,  or  the 
thing  that  is  to  be  expounded.  Now,  from  the 
time  of  obtaining  the  charter,  which  was  in  the 
year  1518,  down  to  the  year  1637,  hear 
notliing  of  any  rcflrittion  that  is  at  all  like  that 
which  is  now  contended  for;  nothing  that  did 
not  leave  admiffion  into  the  body  of  t\iis  corpo- 
ration open  to  every  ijidividual  who  pofleffed 
ihofc  qualifications  which  are  necellary  to  be 
poffeffed  under  the  terms  of  the  charter,  and  for 
the  public  benefit. 

"  In  the  year  1637,  there  is  a  bye-law,  which 
is  near  an  hundred  and  twenty  years  after  the 
granting  of  the  charter,  which  impofes  fome  de- 
gree of  reftraint;  by  that  bye-law  the  performance 
of  exercifes  and  difputations  is  required  in  one 
of  the  two  univerfities.  But  it  likewife  appears, 
that  that  bye-law  was  not  afted  upon ;  and  we 
have  no  account  whatever  of  the  bye-law  being 
in  force  till  we  come  to  the  period  when  Charles 
II.  fent  to  the  college  that  letter  which  has  al- 
ready been  ftated  ;  and  there  the  exclufive  privi- 
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lege  given  to  the  univerfitks  of  Oxford  and  Cam- 
bridge is  fuppofed  to  have  originated,  and  con- 
tinued ever  fmce.  I  Ihould  conceive,  that  no 
great  force  would  be  given  to  the  illegal  mandate 
of  an  arbitrary  prince  j  but  when  that  letter  comes 
to  be  attended  to,  it  is  not  that  which  the  gentle- 
men fuppofe  it  to  be,  for  it  does  not  require  any 
refidence  at  Oxford  or  Cambridge  at  all ;  it  does 
not  require,  that  they  fliould  have  accompliflied 
all  things  neceffary  to  obtaining  their  degree 
without  favour  or  grace ;  it  does  not  make  it  ne- 
ceffary that  they  Ihould  refide  ten  years  to  obtain 
a  degree  in  phyfic ;  they  may  be  educated  where- 
ever  they  pleafe ;  have  fpent  their  time  in  the 
ftudy  of  phyfic  wherever  they  pleafe ;  nothing 
more  is  required  of  them  than  that  they  fhall  get 
incorporated  in  the  univerfity  of  Cambridge  or 
Oxford ;  a  mere  form,  which  at  that  time  of  day 
might  be  purchafed  almoft  as  readily,  (and  fo  it 
continued  for  a  great  length  of  time,)  as  a  degree 
in  phyfic  may  probably  be  purchafed  at  Aber- 
deen ;  it  was  a  mere  form  and  ceremony,  and 
furniflied  no  teft  of  abilities  in  the  party  at  all ; 
and  upon  this  teftimonial,  to  the  time  of  the  bye- 
iaws  which  were  lately  repealed,  in  order  to 
make  way  for  thofe  in  queftion,  down  to  that 
time,  I  do  not  find  any  pretence  for  fetting  up 
this  exclufive  privilege,  which  is  given  to  gra- 
duates 
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duates  of  the  univerfities  of  Oxford  and  Cam- 
bridge. 

"  We  are  not  told  in  the  affidavits,  upon  which 
caufe  is  fliewn,  at  what  period  of  time  the  firft 
bye-law  giving  this  exclufive  privilege  was  made, 
we  are  only  told,  that  by  the  exifting  bye-laws 
fuch  an  exclufive  privilege  is  given*.  We  were 
upon  a  former  occafion  told,  that  all  the  old  bye- 
laws  were  repealed,  and  that  new  ones  were  made, 
and  therefore  the  regulations  at  prefent  exifting 
muft  be  of  bye-laws  which  were  made  fince  the 
decifion  in  the  cafe  of  the  King  v.  Dr.  Archer,  took 
place.  But,  however,  it  does  appear  by  the  bye- 
laws  that  were  ftated  upon  thefe  occafions,  that 
thofe  reftri£tions  and  thofe  privileges  conferred 
upon  the  univerfities  of  Oxford  and  Cambridge, 
originated  in  1752,  only,  and  almoft  ever  fince 
that  period  it  has  been  a  fubjeft  of  conteft  and  li- 
tigation ;  therefore  I  do  fubmit,  that  even  if  your 
Lordlhip  was  to  take  the  ufage  into  confideration. 
It  would  be  found  that  the  evidence  of  ufage  is  a 
medium  to  explain  this  charter,  if  it  requires  ex- 
planation ;  that  this  medium  of  explaining  the 

charter 

*  By  this  artful  concealment  the  college  attempt  to  give  an 
appearance  of  antiquity  to  the  conferring  of  the  exclufive  right 
of  admiffion  upon  the  graduates  of  Oxford  and  Cambridge, 
when  it  was  in  fact  enailcd  later  than  the  middle  of  the  prefent 
century,  fee  p.  87. 
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charter  preponderates  exceedingly  in  favour  of 
the  conftruftion  for  which  we  now  contend,  down 
to  the  time  of  the  letter  of  Charles  II.  with  the 
interruption  only  of  a  bye-law  made  1 90  years 
after  the  charter  down  to  that  period  ;  it  does  not 
appear  that  there  was  any  kind  of  reftriftion. 
whatever,  but  that  all  perfons  who  poffelTed  the 
requifite  qualifications  might  receive  their  admif- 
fion  into  this  learned  body. 

"  If  that  be  fo,  let  us  confider  for  a  moment, 
the  validity  of  thefe  bye-laws,  and  firft  of  that 
bye-law  which  excludes  all  others,  without  any 
modification  ;  that  bye-law  which  came  under 
the  confideration  of  the  court  in  the  cafe  of  the 
King  V.  Dr.  Alkew,  and  in  Dr.  Archer!s  cafe ;  it 
feems  to  me  to  be  impoffible  that  that  bye-law 
can  be  fuftained  alone,  either  upon  the  ground  of 
confiftency  with  the  charter,  or  of  its  being  rea- 
fonable.  I  do  not  mean  to  fay  any  thing  dif- 
paraging  of  the  univerfities  of  Oxford  or  Cam- 
bridge. I  do  not  mean  to  difpute  the  merits  of 
thofe  inftitutions;  their  utility  to4he  public,  and 
the  advantage  that  they  have  been  of  to  general 
learning.  I  do  not  mean  to  enquire  at  all  how 
far  the  college  of  phyficians  might,  in  compliment 
to  the  learning  and  abilities  of  thofe  who  admit 
perfons  to  degrees  in  thefe  univerfities  without 
further  examination,  receive  their  teftimonials  as 

a  teft 


[    414  ] 

a  teft  of  perfons  coming  from  thence  to  be  admit- 
ted into  their  college ;  that  I  do  not  difpute  in 
the  fmalleft  degree ;  what  I  difpute  is,  the  ex- 
clulion  of  all  others,  becaufe  thofe  who  have 
ftudied  ten  or  eleven  years  in  thefe  univerfities, 
and  had  the  means  of  acquiring,  and  may  in  fa6t 
have  acquired  a  great  treafure,  both  of  general 
and  particular  learning  in  this  branch  ;  it  does  not 
follow  from  thence  that  the  neceflary  learning  for 
this  purpofe  is  not  to  be  acquired  elfewhere. 

"  It  impofes  a  monflrous  hardfliip  and  injuftice 
upon  perfons  who  may  happen  to  difapprove  of 
the  modes  of  education  there ;  it  is  a  great  hard- 
Ihip  and  injuftice  upon  thofe  who  cannot  afford 
for  the  courfe  of  ten  or  eleven  years  to  expend 
two  hundred  a  year  or  more  in  their  maintenance 
and  education,  till  they  can  turn  their  learning, 
their  talents,  and  acquifitions,  to  profit  and  ad- 
vantage; it  is  a  great  hardfliip  to  thofe  whofe 
talents  and  whofe  acquirements  may  be  as  great 
as  any  that  can  be  acquired  in  thofe  univerfities  or 
elfewhere,  it  impofes  a  very  unjuft  hardfliip  upon 
thofe  perfons ;  there  may  be  many  who  may  fup- 
pofe  that  the  rules  of  government  at  Oxford  and 
Cambridge  are  too  lax ;  there  may  be  many  who 
in  the  exercife  of  their  judgment  may  think  that  a 
more  private  mode  of  education  for  the  principal 
branches  of  learning  may  be  attended  with  greater 

advantages ; 
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Tidvantages ;  fome  may  be  reftrained  from  fending 
their  fons  or  going  themfelves  to  the  univerfity, 
from  their  religious  opinions ;  all  thefe  circum- 
ftances  may  abfolutely  exclude  and  prevent  the 
greater  part  of  the  fubjefits  of  this  country  from 
receiving  their  education  there  *.  Thefe  are  cir- 
cumftances  which  would  render  this  bye-law, 
even  if  it  were  not  directly  repugnant  to  the 
charter,  which  meant  the  admiffion  of  all  that 
were  duly  qualified,  an  unreafonable  bye-law,  and 
not  to  be  carried  into  execution.  But  not  to  reft 
merely  upon  thefe  reafons,  from  the  charters 
themfelves,  from  the  aSIs  of  parliament,  and 
from  the  reafonablenefs  of  the  bye-law;  not  to 
reft  upon  arguments  of  our  own  upon  that  fub- 
jeft,  let  us  fee  how  this  cafe  ftands  upon  au- 
thoritv. 

"  It  is  fomewhat  remarkable,  that  the  gentle- 
men who  have  argued  on  this  fide,  have  hardly 
ever  glanced  at  any  thing  that  was  faid  by  the 
court  when  the  cafe  of  the  King  v.  Dr.  Afkew, 
came  before  the  court ;  they  have  not  meddled 
with  the  arguments ;  they  have  not  meddled  with 
the  pofitions  that  were  laid  down  by  the  court, 

any 

*  Thefe  circumftances,  and  the  inferiority  of  Oxford  and, 
Cambridge  as  fchools  of  phyfic,  in  faft,  prevent  nine-tenths  of 
the  pliyficians  of  Great  Britain,  and  ninety-nine  out  of  a  hun- 
dred of  thofe  who  ftudy  phyfic  in  this  country,  from  ftudying 
it  in  thefe  univcrfities. 
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any  otherwife  than  in  one  or  two  inftances,  to 
garble  exprefiions,  and  take  a  half  fentence  or  a 
fentence  from  another  which  explained  it. 

"  The  opinion  of  Mr.  Juftice  Yates,  among 
others,  was  alluded  to,  as  proving  that  all  who 
were  qualified  were  not  entitled  to  admiffion  into 
this  corporation.  Mr.  Juftice  Yates,  as  plainly 
as  language  can  fpeak,  is  there  only  endeavouring 
to  prove  that  the  mere  qualification,  the  mere 
ability  to  difcharge  the  duties  of  the  practice  of 
phyfic,  the  mere  ability  to  be  ufeful  as  a  member 
of  the  corporation,  is  not  of  itfelf  that  which  con- 
flitutes  a  perfon  a  member;  for  he  follows  it  up 
by  faying,  that  none  can  be  a  member  of  a  cor- 
poration without  his  own  confent,  and  that  pre- 
vious adminion  is  neceffary.  All  that  he  means 
by  that  cxprelTion  is,  that  they  are  not  actually 
incorporated.  He  inftances  the  cafe  of  a  charter 
incorporating  inhabitants  at  large,  he  fays,  every 
inhabitant  is  not  under  the  necelTity  of  becoming 
a  member,  it  is  in  his  own  choice  whether  he  will 
do  fo  or  not ;  this  is  the  only  objeiStion  which 
Mr.  Juftice  Yates,  in  that  part  of  the  cafe,  makes 
to  the  admiflion  of  thofe  who  then  claimed  to  be 
admitted ;  in  all  other  refpe£ts  his  opinion  is  as 
clear  and  unequivocal  as  any  one  of  the  learned 
judges  who  delivered  their  fentiments  upon  that 
occafion. 

«  Mr, 
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*'  Mr.  Juftice  Aftoii",  who  in  fonie  degree  dif- 
fered from  the  reft  of  the  court,  differed  only  in 
exprgfling  Im  opinion  with  more  ftrength;  he 
feemed  to  incline,  that  the  admiflion  of  itfelf 
alone,  and  without  any  other  circumftance,  under 
the  words  of  the  charter,  and  the  words  of  the 
a6l,  conftituted  a  man  a  rnf  mber  of  the  corpora- 
tion ;  that  opinion  however  he  departed  from  in 
the  fubfequent  cafe  of  the  King,  v.  Dr.  Archer  j 
but  his  opinion  differed  from  the  reft  of  the  judges 
only  in  this  fmgle  circumft^Lnce,  that  it  was  movf 
ftrong  in  favour  of  thofe  who  made  the  applica- 
tion than  that  pf  th^  pther  judges. 

"  It  is  faid  that  the  public  [ntereft  is  fufficiently 
attended  to,  by  admitting  all  to  praftjfe  phyfic 
whofe  qualifications  entitle  them  fp  to  pra£life, 
This  again  is  direOily  contrary  to  what  is  faid  by 
Lord  Mansfield  and  the  court.  My  Lord  Mansr 
field,  in  exprefs  terms  fays,  that  the  public  are 
entitled  not  m.erely  to  their  abilities  in  the  eourfe 
of  their  own  private  praftice,  but  entitled  to  the 
benefit  of  their  abilities  as  cenfors,  as  members  of 
the  corporation,  as  giving  their  judgment  in  all 
the  bufmefs  to  be  tranfaSted  by  the  corporation, 
in  forming  their  judgment  upon  the  merits  and 
qualifications  of  other  perfons  who  apply.  That 
the  public  are  entitled  to  the  benefit  of  their  , 
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abilities  in  all  thefe  characters  and  capacities,  and 
that  themfelves  are  entitled,  under  this  charter,  to 
all  the  perfonal  advantages  and  exemptions  that 
refult  from  that  fituation. 

"  My  learned  friend,  Mr.  Erlkine,  inftead  of 
ftating  what  the  opinions  and  the  rules  were, 
which  were  laid  down  by  the  court  upon  that 
occafion ;  in  order  to  get  rid  of  the  force  which 
thefe  opinions  had,  chofe  to  entertain  a  fuppofi- 
tion  that  Lord  Mansfield  meant  to  refer  to  fome- 
thing  elfe,  and  not  to  the  bye-law  which  is  at 
prefent  the  fubjeft  of  difcuffion.  When  Lord 
Mansfield  fays,  that  the  then  exifting  bye-laws  of 
the  corporation  were  formed  upon  a  narrow  prin- 
ciple, and  might  exclude  even  a  Boerhaave  him- 
felfj  Mr.  Erfkine  fuppofes  him  to  have  alluded 
to  this  circuniftance  only,  that  in  fome  of  their 
bye-laws  it  is  required,  that  thofe  who  are  to  be 
admitted  fliall  be  Britons  by  birth.  Look  at  the 
whole  of  what  is  faid  in  the  report,  and  fee  if  that 
could  pofijbly  be  the  narrow  meaning  of  Lord 
Mansfield  upon  that  occafion  ;  quite  the  reverfe  ; 
the  exclufion  of  foreigners  was  never  touched 
upon  in  the  argument :  but  Lord  Mansfield  fays, 
it  is  faid  that  there  are  among  the  licentiates  men 
whofe  abilities,  attainments,  and  moral  charafter, 
would  do  honour  to  this  fociety,  or  to  any  other 
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body  of  learned  men.  If  that  be  fo,  caii  any  bye- 
law  be  good  which  will  exclude  perfons  of  that 
defcription  from  the  college  ? 

"  Lord  Mansfield  fpeaks"of  the  chara£ler  which 
he  knew  belonged  to  a  great  many  of  thofe  who 
were  then  in  the  fifuatioh  of  licentiates,  and  among 
them  were  fome  known  to  every  body  to  be 
among  the  moft  eminent  of  the  profeffion ;  fpeak- 
ing  of  them  generally,  he  fays,  in  exprefs  terms, 
that  any  bye-laws  which  would  tend  to  exclude 
or  rejeft  them,  muik  neceffarily  be  bad ;  that  all 
who  are  duly  qualified  are  entitled  to  be  admitted ; 
all  who  are  qualified  by  their  attainments,  in 
whatever  univerfity  or  by  whatever  courfe  of 
ftudy  they  acquired  thofe  attainments^  and  qua- 
lified in  point  of  morals : — his  Lordfliip's  pofition 
is  a  broad  one,  that  all  fuch  are  entitled  to  be 
admitted  into  the  college. 

"  In  this  inftance  as  well  as  the  other  I  al- 
luded to  before,  what  paffed  upon  the  former  oc- 
cafion  feems  to  be  forgotten.  Upon  the  former 
argument  the  court  will  recolle£t  that  Mr.  Erfkine, 
wha  undoubtedly  was  well  infl:ru£led  by  thofe 
who  were  capable  of  giving  him  every  infl:ru6lion 
refpefting  fa£ts,  had  not  recourfe  to  this  evafioa 
of  the  meaning  of  vvhat  Lord  Mansfield  faid  j  biit 
he  explained  to  the  court  in  what  manner  the 
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Tlow  exifting  bye-laws  had  been  regulated  and 
■jfiodified  in  confequence  of  thefe  general  obferva- 
tions  made  by  Lord  Mansfield.  My  learned  friend 
fays,  the  moft  learned  and  able  men  that  have 
exifted  in  the  profeflion  were  confulted  upon  the 
occafion,  and,  in  order  that  Lord  Mansfield's  ob- 
jeftion  might  be  obviated,  with  their  advice  and 
with  their  affiftance  the  prefent  bye-laws  were 
formed.  This  brings  us  to  the  new  bye-laws 
which  have  modified  the  bye-law  of  which  I  have 
already  been  fpeaking. 

"  In  what  way  this  confultation  was  had  I  do 
not  know,  nor  have  we  the  means  of  knowing, 
but  we  may  judge  a  little  from  what  they  did, 
Were  the  licentiates  called  in  to  confult  upon 
this  occafion  ?  Certainly  not.  It  is  manifell  from 
what  they  have  done,  that  they  told  thofe  with 
whom  they  advifed,  that  the  court  having  been 
clearly  of  opinion  that  they  muft  open  the  door 
for  the  admiffion  of  others,  as  well  as  thofe  who 
had  taken  their  degrees  at  Oxford  or  Cambridge, 
they  took  advice,  in  order  to  make  that  door  as 
narrow  as  poflible ;  and  fo  very  narrow  has  the 
wicket  been,  that,  from  that  period  of  time  down 
-to  the  prefent,  not  a  fingle  individual  has  been 
found  able  to  creep  through  it.  Mr.  Erfkine 
inentioned  the  names  of  Dr.  Hugh  Smith,  and 
two  other  perfons ;  I  think  they  were  not  admit- 
ted 
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ted  into  the  college  under  the  bye-law,  whiclr  rs' 
the  material  and  only  bye-law  that  is  to  be  con- 
fidered  as  a  modification  of  the  other;  if  they 
were  admitted  into  the  college,  it  was  under  the 
power  that  is  given  to  the  prefident,  once  in  two 
years,  to  propofe  a  gentleman  to  be  admitted 
into  the  college,  which  is  a  fingle  perfon,  for  this 
power  cannot  be  exercifed  oftener  than  once  in 
two  years ;  this  one  perfon,  if  the  college  thinks 
fit,  may  be  admitted  into  the  college,  and  when 
admitted,  is  to  be  admitted  without  any  exami- 
tion  at  all — to  be  admitted  merely  as  an  honorary 
member. 

"  Suppofing  there  were  twenty,  thirty,  or 
forty  perforis  at  this  prefent  time  polTeffed  of 
evety  qualification  necelTary  to  make  them  mem- 
bers of  the  college,  what  length  of  time  would  it 
take  before  they  could  be  admitted  ?  They  can- 
not be  put  into  this  fituation,  I  think,  till  they 
have  been  ten  years  in  pradlice  as  a  licentiate  ; 
they  muft  be  above  thirty-fix  years  of  age.  How 
can  this  bye-law  then  be  confidered  as  any  rea- 
fonable  modification  of  that  bye-law  declared  by 
the  court  to  be  illegal,  and  confefTed  to  be  ille- 
gal by  the  college  themfelves  ?  Thofe  who  have 
a  right  to  be  admitted,  are  not  to  be  compelled 
to  fubmit  to  court  admifiion  as  a  favour  without 
any  teft  of  their  abilities ;  to  be  admitted  to 
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the  number  of  one  in  two  )'ears:  if  they  have  a 
right  under  the  charter  to  be  admitted,  upon 
giving  full  and  ample  teftimony  of  their  abilities, 
they  ought  to  be  received  upon  the  foundation  of 
their  merit,  and  not  upon  the  foundation  of  the 
particular  favour  of  the  prefident  and  the  college, 
without  any  examination,  or  any  teft  of  their  abi- 
lities at  all, 

"  Then  what  is  the  other  bye-law,  and  which 
is  the  material  and  the  only  one  that  can  be  re^ 
lied  upon  on  this  occafion  ?  The  whole  of  this 
bye-law  has  not  been  ftated.  It  feerns  to  be 
taken  for  granted,  that  a  propofition  by  any  one 
of  the  fellows  would  be  fufficient  to  let  in  a  fair 
claim  to  examination,  and  that  if  any  one  of  the 
licentiates,  conceiving  himfelf  duly  qualified  to  be 
admitted  into  this  college,  could  get  any  one  fel- 
low to  propofe  him,  he  muft  be  received  to  an 
examination.    It  is  quite  contrary. 

"  In  the  firft  place,  this  bye-law,  I  think,  ille- 
gally reftrains  the  application  till  the  perfon  has 
got  paft  the  middle  period  of  life ;  it  reftrains 
him  from  availing  himfelf  of  his  faculties  and  in- 
duftry  till  he  is  turned  of  thirty-fix  years  of  age  ; 
but  when  he  has  been  praftifing  for  feven  years 
as  a  licentiate,  and  when  he  has  completed  his 
thirty-fix th  year,  vvhy  any  one  fellow  may  pro- 
pofe 
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pole  him,  it  is  true  ;  but  he  is  not  admitted  un- 
der that  propofal,  he  cannot  be  received  even  to 
an  examination  under  the  exprefs  terms  of  that 
bye-law,  unlefs  a  majority  of  the  whole  college 
confent,  not  to  the  admiffion,  but  unlefs  by  an 
arbitrary  vote  to  be  taken  by  ballot,  they  confent 
to  enquire  whether  he  is  fit  or  not. 

"  How  does  that  correfl:  the  difeafe  of  the 
other  bye-law  ?  Why  it  is  an  arbitrary  rule  that 
could  be  calculated  for  no  other  purpofe  what- 
ever than  to  veft  the  power  in  the  college,  con- 
fifting  at  prefent  almoft  entirely  of  thofe  who  are 
members  of  the  two  univerfities,  who,  without 
any  refle£tion  or  imputation  upon  the  morality  of 
their  condu£t,  might  be  fuppofed  to  be  influenced 
by  a  ftrong  bias  in  favour  of  their  own  univerfi- 
ties ;  it  is  putting  it  in  their  power,  by  their  own 
arbitrary  votes,  to  exclude  a  Boerhaave,  a  Syden- 
ham, or  any  man,  let  his  qualifications  be  ever 
lb  great,  and  to  exclude  him  without  putting  his 
talents  and  abilities  to  any  teft  whatever.  The 
authority  which  has  decided  already  upon  this 
queflion,  and  the  decifion  in  Dr.  Archer's  cafe, 
does  not  feem  to  me  at  all  to  militate  with  the 
opinion  declared  in  the  former  cafe,  nor  with  the 
argument. 

«  It' 
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"  It  does  not  appear  that  any  (>nt  of  th6  court 
changed  his  opinion  upon  that  which  is  now  the 
fubjett  of  confideration.  Dr.  Archer,  who  then 
applied,  had  been  admitted  as  a  licentiate  under 
a  particular  bye-law  paffed  in  the  year  1737; 
that  bye-law  ftates,  that  there  might  be  many 
perfons  who  might  not  poflefs  qualifications  fuf-' 
ficient  to  be  entitled  to  admiflion  into  the  col- 
lege, who  might,  neverthelefs,  have  learning, 
ability,  and  integrity  fufficient  to  be  of  ufe  to 
the  public  in  their  private  praftice,  and  there- 
fore the  college  by  this  bye-law  fay,  that  they 
will  in  future  grant  admifiions  of  that  fort.  Dr. 
Archer  was  admitted  a  licentiate  under  that  very 
bye-law,  in  which  he  acknowledged,  in  the  very 
terms  of  his  admiffion,  that  he  had  not  under- 
gone thofe  examinations  which  were  neceflary  to 
entitle  him  to  apply  for  admiffion  into  the  college  ; 
he  did  not  offer  himfelf  to  any  further  exami- 
nation, or  to  give  any  further  fatisfa£tion  to  the 
college  in  refpeft  to  his  abilities,  or  in  refpe£l  to 
his  morals,  but  he  grounded  his  title  folely  upon 
that  admiffion  which  was  thus  qualified  by  the 
bye-IaW  uhder  which  he  had  been  admitted ;  the 
court  fay  he  Ihould  not  found  his  qualification 
upon  that  admiffion  alone,  but  iti  other  refpe6ts, 
every  one  of  whom  the  court  was  then  compofed,^ 
feem  to  have  retained  their  general  opinion. 

«  If 
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-  **  If  thefe  opinions  are  not  to  prevail  fiGW,  I 
wonder  when  we  can  ever  fneet  with  a  decifioii 
which  is  to  be  relied  upon.  When  has  the  Court 
been  filled  with  perfons  of  greater  eminence,  of 
greater  ability ;  with  perfons  who  were  rnore  an 
honour  and  ornament  to  their  pl-ofeflion  ?  There 
never  was  a  period  in  which  the  court  was  filled 
with  more  refpeftable  judges,  and  never  did  any 
cafe  come  before  the  court  which  was  heard  with 
more  patience,  with  more  attention,  and  more 
deliberation  ;  and  after  more  frequent  arguments 
than  that  very  cafe  which  was  fo  decided,  and 
upon  which  all  the  judges  in  exprefling  their  opi- 
nions were  unanimous.  This  opinion  given,  in 
the  firft  inftance,  in  the  King  v.  Dr.  Afkew,  was 
afterwards  in  Dr.  Archer's  cafe  confirmed.  If 
thefe  opinions  are  not  to  form  Sn  authority  to 
which  reforfmay  be  hiad  in  conftruing  the  char- 
ter, and  in  determining  what  is  the  law  upon  the 
prefent  fubje£t,  I  do  not  know  that  my  decifiony 
or  that  any  Jeries  of  decijtom^  can  in  any  cafe  be 
reforted  to;  it  will  be  in  vain  that  the  judges 
from  time  to  time  have  laid  down  rules,  and  have 
decided  cafes  which  have  been  always  underftood 
to  ferve  as  a  guide  to  tkofe  who  cdme  after  them^ 
it  will  be  in  vain  to  look  to  any  of  the  Cafes 
heretofore  reported,  if  we  are  n6t  to  look  to 
them  as  Jircng  authority  ai  tan  be  to  the  prefent 
point. 

«  The 
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The  cafe  has  been  fully  fpoken  to  already ; 
what  I  fubmit  is,  that  it  was  the  intention  of  the 
charter  to  incorporate  all  that  were  fit,  that  the- 
utility  is  anfwered  by  incorporating  all  that  were 
fit ;  that  it  is  anfwered  in  a  more  extenfive  de- 
gree, becaufe  it  lets  in  thofe  who,  without  any 
difparagement  to  the  univerfity  of  Oxford  or 
Cambridge,  certainly  in  refpeft  of  the  particular 
fcience  of  phyfic,  poffefs  advantages  confiderably 
fuperior  to  any  that  can  be  attained  in  the  uni- 
verfity of  Oxford  or  Cambridge.  Dr.  Stanger, 
who  makes  the  prefent  application,  has  refided 
and  been  a  member  of  the  univerfity  of  Edin- 
burgh, which  is  confefledly  allowed  to  be  the  beft 
fchool  in  Europe  for  the  fludy  of  ph}^c ;  there  he 
has  taken  his  degree  ;  there  he  has  received  that 
kind  of  teftimonial  of  his  ability,  which  certainly 
does  not  of  itfelf  entitle  him  to  admiflion,  but 
which  furely  may  be  confidered  as  a  fufficient 
ground  for  the  college  to  think  him  a  perfon  wor- 
thy of  their  attention,  when  he  defires  only  to  be 
examined  touching  thofe  abilities.  The  rejeflion 
of  perfons  fo  educated,  and  who  may,  for  aught 
the  college  know,  be  poffefTed  of  every  qualifica- 
tion necelfary  to  conflitute  a  good  and  able  phy- 
fician;  a  rejeftion  not  merely  as  a  praftifer  of 
phyfic,  but  as  a  member  of  the  college,  in 
tranfafting  that  bufinefs  which  belongs  to  them 
to  tranfacl ;  a  rejection  of  his  judgment,  when  it 
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might  be  material  to  receive  that  judgment,  can- 
not be  juftified. 

*'  It  cannot  be  confiftent  with  this  bye-law, 
with  the  ufage  which  has  prevailed  under  the 
charter  for  one  or  two  centuries,  a  ufage  com- 
mencing immediately  after  granting  the  charter 
itfelf,  and  continued  for  that  period  of  time ;  it 
cannot  be  confiftent  with  the  authorities  I  have 
citedi  it  cannot  be  confiftent  with  the  public  con- 
venience, and  the  right  each  individual  is  entitled 
to  who  can  poflefs  himfelf  of  the  neceflary  qua- 
lifications, a  right  of  being  put  upon  an  equal 
footing  with  others  who  poflefs,  perhaps,  no 
greater  qualifications  than  himfelf ;  it  is  an  injuf- 
tice  to  all  who  refide  in  parts  of  the  kingdom  re- 
mote from  Oxford  and  Cambridge,  and  this  bye- 
law  impofes  an  invidious  diftinction  between 
thofe  who  may  be  educated  in  the  univerfities  of 
Edinburgh  and  Dublin  ;  for  this  very  bye-law  at 
this  moment  allows,  that  a  perfon  educated  in 
the  univerfity  of  Dublin  may,  by  getting  incor- 
porated in  the  univerfity  of  Oxford  or  Cambridge, 
without  a  month's  ftudy  there,  qbtain  that  quali- 
fication upon  which  they  will  examine  him,  and 
admit  him  if  they  think  fit. 

"  It  happens  that  thofe  who  teach  the  fcience 
of  phvfic  in  the  univerfity  of  Dublin,  at  this  mo- 
ment 
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raent  are,  aliiioft  to  a  man,  thofe  who  have  taken 
degrees  in  the  univerfity  of  Edinburgh  : — but  it 
is  unjuft — it  is  partial — it  is  depriving  thofe  to 
whom  it  would  be  convenient  to  receive  their 
education  where  there  are  feminaries,  where  they 
may  receive  education  in  every  branch  of  fcience ; 
it  would  be  depriving  them  of  thofe  privileges 
•W.hich  they  are  juftly  entitled  to  under  the  gene- 
ral language  and  purview  of  this  charter,  and 
under  the  authorities  of  the  decifions  which  have 
taken  place. 

"  If  I  have  omitted  any  thing  that  is  material 
to  be  urged  in  addition  to  what  I  have  faid,  and 
what  has  ,  been  faid  before  .me,  1  am  fure  the 
gentleman  who  is  to  fpeak  after  mc  upon  this 
fubje£l,  who  has  bellowed  great  pains  and  at- 
tention upon  it,  will  amply,  compenfate.  thofe 
neglects  and  omiflions."  . 

Mr.  Chrijlian.  "  I  am  of  council  on  the  fame 
fide,  and  I  fully  agree  with  Mr.  Erlkine,  and  the 
gentlemen  on  the  other  fide,  that,  in  difcuffing 
this  queftion,  we  ought  to  confider  what  was  the 
obje£l  of  the  charter,  and  what  the  intention  of 
the  crown,  in  incorporating  the  college  of  phyfi- 
cians.  If  we  .find  that  in  the  charter  no  pre- 
ference whatever  is  given  to  the  graduates  of 
Cambridge  and  Oxford,  and  if  wc  find  in  con- 

ftruing 


ftruing  the  charter,  that  a  gentleman  of  the  -de*- 
fcription  of  our  client,  who  has  refided  three 
years  in  the  univerfity  of  Edinburgh,  and  who 
has  graduated  there,  has  an  equal  right  to  ad" 
niiffion  to  a  fellowfhip  in  this  corporation  with 
the  graduates  of  the  univerfities  of  Oxford  and 
Cambridge ;  then  I  fliall  fubmit  to  the  cour^, 
from  decided  caies  and  general  principles  of  law, 
that  it  is  irapoflible  for  the  college,  by  any  bye- 
law,  or  ftatute  of  their  own,  to  deprive  him  of 
that  right. 

-  "  Your  Lord  (hip  the  other  day  intimated,  that 
there  was  a  diftin£lion  between  this  cafe  and 
the  cafe  of  the  King  v.  Spencer.  In  that  cafe  it 
was  determined,  that  in  no  cafe  could  you  nar- 
row or  limit  the  right  of  thofe  who  are  eligible. 
Lord  Mansfield  fays  in  that  cafe,  that  the  num- 
ber of  ele£tors  may  be  reftrained  by  a  bye-law, 
hut  you  cannot  narrow  the  number  of  the  perfons 
out  of  whom  the  ele£lion  is  to  be  made. 

"  Your  Lordfhip  intimated,  that  there  might  be 
a  difference,  becaufe  here  an  examination  was  ne- 
celTary.  I  humbly  fubmit  that  there  muftbe  an  exai- 
mination  of  the  right  and  title  of  a  perfon  claiming 
as  of  right  to  be  a  corporator  under  every  charter ; 
therefore,  whether  the  right  is  by  birth,  marriage:, 
or  apprenticelliip,  there  muft  be  a  previous  e;(a- 

minalion 


[    430  ] 

mlnation  of  the  title  of  the  claimant.  If  a  ri^ht 
depends  upon  learning  and  morals,  that  is  a  pre- 
vious title,  and  there  muft  be  an  examination 
with  regard  to  the  party's  morals  and  learning  ; 
thefe  may  be  afcertained  by  perfons  appointed 
for  that  purpofe,  who  are  competent  to  deter- 
mine, certum  eft  quod  certum  reddi  poteft ; 
therefore  if  we  offer  ourfelves  for  examination, 
and  can  fliew  that  we  are  the  perfons  originally 
defcribed  by  this  charter,  then  I  fubmit  we  have 
as  good  a  title  to  admittance,  and  they  are  under 
as  much  neceflity  to  admit  us,  as  if  in  another 
corporation  we  had  made  out  our  right  by  inden- 
tures of  apprenticefliip,  and  proved  a  fervice  un- 
der them. 

"  If  there  were  one  charter  which  incorpo- 
rated all  the  men  of  learning  in  a  certain  town, 
and  another  which  incorporated  all  the  inhabi- 
tants of  that  town,  the  principle  of  conftruing  thefe 
two  charters  muft  be  precifely  the  famej  and  it 
would  be  a  bad  bye-law,  both  under  one  charter 
and  under  the  other,  which  fliould  reftrain  the 
eligibility  to  the  men  of  learning  and  to  the  inha- 
bitants, who  fhould  refide  in  a  particular  ftreet. 

"  In  the  King  v.  Spencer,  3  Burrow,  1 835, 
Mr.  Juftice  Yates  faid :— In  the  cafe  of  the 
'  King  V.  Tucker,  mayor  of  Weymouth,  a  bye- 
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*  law  by  the  mayor  and  aldermen,  that  the  mayor 

*  fliould  be  chofen  out  of  the  aldermen,  was  held 
'  bad.'  I  fubmit  that  if  a  charter  had  incorpo- 
rated all  perfons  legally  pra£tifing  phyfic,  or  of 
the  faculty,  who  were  graduated  at  Cambridge, 
Oxford,  Edinburgh,  or  Dublin ;  I  fubmit  that 
under  this  authority  your  Lordfliip  would  be 
bound  to  fay,  that  if  a  bye-law  reftrained  it  to 
graduates  of  Edinburgh  or  Dublin,  that  fuch  .a 
bye-law  would  be  null  and  void.  Then  I  fhall 
endeavour  to  prove  that  this  bye-law  is  equally 
void  and  illegal. 

"  This  charter,  perhaps,  is  as  clear  and  intel- 
.  ligible,  and  as  confiftent  in  every  part  of  it,  as 
any  charter -that  was  ever  given  by  the  crown. 
I  have  read  it  many  times  with  great  attention, 
and  every  word  of  it  is  operative,  and  is  confiftent 
with  the  other  parts ;  but  there  is  one  general 
expreffion  in  it,  viz.  omnes  homines  ejufdem  fa- 
cultatis,  and  which  is  the  foundation  of  the  grant 
of  the  crown.  The  charter  was  granted  at  the 
requeft  of  fix  learned  phyficians  at  that  time, 
three  of  them  the  king's  phyficians,  who  had 
been  graduated  abroad.  The  charter  was  granted 
to  them  and  three  others,  and  to  all  men  of  the 
fame  faculty  praftifing  phyfie  in  London ;  that  is 
the  only  ambiguous  exprelTion  in  the  whole  of 
this  charter,  therefore  to  explain  what  was  meant 

by 
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by  all  men  of  tb«  fame  faculty,  we  muft  refort  to 
Other  ftututes,  and  other  laws  then  exifting  upon 
the  fubjeft,  to  which,  no  doubt,  this  charter  muft 
have  had  a  reference. 

"  I  fliall  go  a  ftep  higher  than  the  learned 
gentlemen  who  have  gone  before  me,  in  explain- 
ing the  meaning  of  thofe  words ;  for,  I  find  that 
in  the  ninth  Henry  V.  the  parliament  had  taken 
into  confideration  the  ftate  of  phyfic  at  that  time. 
I  firft  found  this  record  in  a  pubHeation  upon 
this  fubjeft  by  Sir  William  Brown,  in  a  pamphlet 
which  he  entitles,  A  Vindication  of  the  College  j 
he  fays,  a  tranfcript  of  it  is  preferved  among  the 
archives  of  the  college,  but  I  find  it  ftlfo  in  the 
rolls  of  parliament,  vol,  4.  p.  158.  After  a  long 
preamble  in  the  language  of  the  tuTies,  deploring 
the  miferable  ftate  of  phyfic  at  that  time,  it 
ena£ls,  that  '  no  man  of  no  manner  of  eftate, 
'  degree,  or  condition,  pra£tife  phyfic  from  this 

*  time  forward,  who  had  not  long  time  ufed  the 

*  fchools  of  phyfic  in  fome  univerfity,  and  been 

*  graduated  in  the  fame,  under  the  penalty  of 

*  forty  pound  to  the  king,  and  long  imprifon- 

*  ment  j'  but  it  ftates,  that  there  may  be  perfons 
able  to  praftife  not  fo  graduated,  thefe  are  di- 
re£ted  to  repair  to  one  of  our  univerfitjes,  on  a 
certain  day,  and  if  they  are  able  to  pafs  a  ftri^ 
examination,  they  jQiall  be  admitted  to  a  degree, 

elfe 
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elfe  they  are  to  be  reftrained  from  pra£lice,  the 
law  then  was,  that  any  perfon  graduated  in  any 
umVerfity  whatever,  might  pra6life,  and  any  other 
might  be  reftrained  under  the  penalty  of  forty 
pound.  With  regard  to  the  Aberdeen  degrees 
we  have  heard  fo  much  of,  they  certainly  are  a 
difgrace  to  thofe  who  give^  and  who  receive  fuch 
degrees,  which  are  given  to  perfons  who  have 
not  long  time  ufed  the  fchools  of  phyfic;  who 
have  not  been  there  at  all  in  fa£t;  thefe  are  a 
fraud  upon  the  rights  and  honours  of  univerfities, 
and  ought,  upon  every  occafion,  to  be  regarded 
as  null  and  void,  to  all  intents  and  purpofes. 

"  The  next  aft  is  the  third  Henry  VIII.  cap^ 
1 1 .  which  all  my  learned  friends  have  taken 
notice  of,  to  explain  the  nature  of  the  charter. 
This  a6t  ena£ts,  that  every  one  fliould  be  ex* 
amined  by  the  Bifliop  of  London,  or  the  Dean  of 
St.  Paul's,  taking  to  his  afliftance  four  learned 
phyficians,  and  it  fettles  the  limits  of  the  jurifr 
diftion,  which  ftill  exifts,  that  is,  to  London  and 
feven  .miles  around.  Seven  years  after  this  the 
charter  was  granted,  and  the  objeft  of  this  char- 
ter is  exprefled  in  the  preamble  in  a  few  words 
— Quibus  tarn  fui  honoris  tarn  publican  utilitatis 

*  noftrae  curac  ut  fperamus  erit  malitioforum  quo- 

*  rum  mcminimus  infcitiam  temeritatemqiie  tam 

F  f  *  exemplo 
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'  e\empIo  gravitateque  fua  deterrere  quam  per 
'  leges  noflras  nuper  editas  ac  per  conllitutiones, 
'  per  idem  collegium  condendas  punire:' — or  the 
objeti:  ot  this  charter  is  fully  exprefled  by  the 
following  words,  '  improborum  hominum.  auda- 
'  ciam  compefcere:'  therefore  the  king  declares 
that  there  fliall  be,  '  collegium  perpetuum  doc- 
'  torum  et  gravium  virorum^'  and  then  by  the 
'  charter,  the  king  grants  to  thefe  fix  phyficians, 
'  quod  ipfi  omnefque  homines  ejufdem  facultatis, 
*'d'e  et  in  civitate  pra^difta  fint  in  re  et  nomine 
'  unum  corpus  et  communitas  perpetua,  live 
'  collegium  perpetuum.'  Who  are  the  obje6ls 
of  this  grant,  and  who  have  a  right  to  claim 
under  it?  All  perfons  who  are  of  the  fame  facul- 
ty, not  every  man  pretending  to  praftife  phyfic, 
but  perfons  who  had  been  graduated  in  fome 
univerfity,  after  having  long  time  ufed  the  fchool> 
of  phyfic,  and  who  alfo  had  been  examined  by 
the  BiOiop  of  London,  and  Dean  of  St.  Paul's, 
and  four  learned  phyficians. 

"  Mr.  Warren,  in  his  argument,  the  other  day, 
after  ftating  his  prcmifes,  drew  a  conclufion 
with  as  much  confidence  as  if  his  argument 
was  an  unanfwerable  demonftration;  he  faid 
our  conllruftion  would  admit  all  thofe  perfons 
that  had  been  defcribed  by  the  preamble  of 

the 
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tlie  charter,  and  whom  it  intended  to  exclude; 
but  Mr,  Warren  had  not  obferved,  that  the  will 
of  the  king  was,  that  it  Ihould  be  a  perpetual 
college  do6torum  et  gravium  virorum.  Thefe 
were  the  only  perfons  to  be  admitted  into  this 
college;  but  if  that  were  not  fufficient  to  reftrain 
the  general  words,  of  all  men  of  the  fame  faculty  ; 
four  years  after  an  a£t  is  paffed,  where  the  de- 
fcription  of  perfons  to  be  admitted  into  this 
fociety  is  this;  viz.  that  they  fliall  be  fad,  difcreet, 
groundly  learned,  and  deeply  ftudied  in  the  prac- 
tice of  phyfic.  Every  one  then  of  that  defcrip- 
tion,  may  and  has  a  right  to  be  admitted  into  the 
college;  the  charter  was  confirmed  in  the  four- 
teenth and  fifteenth  Henry  VIII. ;  I  have  faid  that 
there  was  no  defcription  of  members  of  the  col- 
lege in  the  charter,  but  what  were  defcribed 
under  the  words  do£lorum  et  gravium  virorum. 
The  tranflator  of  Lord  Coke's  reports,  has  ren- 
dered doftorum  et  gravium  virorum,  not  learned 
and  grave  men,  but  do£lors  and  grave  men. 

"  Before  this  I  obferved,  that  all  perfons  prac- 
tifing  phyfic  were  to  be  graduated  in  fome  iini- 
verfity,  but  this  charter  is  confirmed  by  the  four- 
teenth and  fifteenth  I^enry  VIII.  and  the  firft 
claufe,  after  reciting  the  charter,  is,  '  and  foraf- 
*  much  that  the  making  the  faid  corporation  is 
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*  meritorious,  and  very  good  for  the  common* 

*  wealth  of  this  your  rcahn,  it  is  therefore  expe- 

*  dient  and  necelTary  to  provide,  that  no  perfon  of 

*  the  faid  politic  body  and  commonalty  aforefaid, 

*  be  fuffered  to  exercife  and  praiElife  phyfic,  but 

*  only  thofe  that  be  profound,  fad,  and  difcreet, 

*  groundly  learned,  and  deeply  ftudied  in  phyfic  j' 
then  it  fays,  that  all  perfons  fhall  be  examined  by 
a  prefident  and  eight  ele£lsj  the  eight  ele£ts  are 
firfl:  introduced  by  this  aft;  then  it  fays,  '  In  dio- 
'  cefes  in  England,  out  of  London,  it  is  not  light 

*  to  find  ahvay  men  able  fufficiently  to  examine 

*  (after  the  ftatute)  fuch  as  fhall  be  admitted  to 

*  exercife  phyfic  in  them ;  that  it  may  be  enafted 
'  in  this  prefent  parliament,  that  no  perfon  from 

*  henceforth  be  fuffered  to  exercife  or  pra6tife 
'  in  phyfic  through  England,  until  fuch  time  as 

*  he  be  examined  at  London,  by  the  faid  prefi- 

*  dent  and  three  of  the  faid  elefts,  and  to  have 
'  from  the  faid  prefident  or  elefts,  letters  teftimo- 

*  nials  of  their  approving  and  examination,  ex- 
'  cept  he  be  a  graduate  of  Oxford  and  Cam-* 
'  bridge,  which  hath  accompliflied  all  things  for 

*  his  form  without  any  grace' — Here  is  foraething 
in  favour  of  the  two  univerfities. 

"  It  is  argued  by  fome  of  the  gentlemen  on 
the  other  fide,  that  this  aft  had  given  privileges 

to 
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to  the  two  univerfities;  and  alfo  in  the  ftatiite 
before,  it  is  enafted,  that  that  aft  fliould  not  be 
prejudicial  to  the  univerfities  of  Oxford  and 
Cambridge;  it  feems  there  to  be  an  unneceflary 
compliment,  merely  in  refpeft  to  the  univerfities, 
becSufe  it  appears  that  the  two  univerfities  had 
no  right  whatever  affe6ted  by  the  ftatute  with 
regard  to  candidates  being  examined  to  pra£lifc 
in  London,  it  applied  only  to  pra£lifers  in  the 
country;  and  there  the  privilege  begins,  and  there 
it  ends. 

Mr.  Chrijlian  referred  to  Dr.  Bonham's  cafe, 
8  Coke's  Reports,  107.  and  to  Dr.  Weft's  cafe,  in 
10  Modern  Reports,  353;  "  this  court  there  fay, 
the  univerfities  may  give  a  man  a  reputation,  but 
they  can  give  him  no  right  whatever.  The  qua- 
lification in  the  ftatute,  it  is  faid,  applied  only  to 
licentiates;  I  conceive  that  is  perfe£tly  unfounded, 
for  that  is  a  qualification  of  the  members  of  the 
college.  I  need  only  read  the  words  of  the  a£t  to 
anfwer  the  argument  of  Mr.  Dampier — '  that  no 
'  perfon  of  the  politic  body  and  commonalty 
*  aforefaid  be  fuffered  to  exercife  and  pra6tife 
'  phyfic,  but  only  thofe  perfons  that  be  profound, 
'  fad,  and  difcreet,  groundly  learned,  and  deeply 
'  ftudied  in  phyfic'  No  perfon  fliall  be  of  the 
body  politic  or  commonalty,  thefe  words  are 
ufed  everywhere  as  fynonimous  to  the  college, 

throughout 
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throughout  the  charter;  therefore  no  perfoii 
fliall  be  a  member  of  the  body  politic,  is  the 
fame  as  faying,  no  perfon  fliall  be  a  member  of 
the  college,  but  thofe  that  are  profound  and 
groundly  learned;  the  only  qualification  of  the 
licentiates  in  the  charter  is,  '  nemo  in  di£la  civi- 
'  tate  aut  per  feptem  milliaria,  in  circuitu  ejuf- 
'  dem  exerceat  ditlam  facultatem  nifi  ad  hoc  per 
'  dictum  pra}fidentem,  ct  communitatem  feu  fuc- 
*  celTores  eorum  qui  pro  tempore  fucrint  admifTus 
'fit  per  ejufdem  pra^fidentis,  et  collegii  literas 
'  figillo  fuo  com  muni  figillatas.'  Every  perfon 
before  that,  admitted  to  the  praflice  of  phyfic, 
was  to  be  examined  by  the  Bilhop  of  London. 
Now  every  one  of  the  faculty  is  to  be  admitted 
by  the  prefident  and  college,  therefore,  every 
one  mull  have  a  licence  or  admilTion  to  pra6tife; 
a  licence  infl:ead  of  being  a  bar  to  the  college,  is 
a  neceflary  and  introdu£lory  ftep;  no  one  can  be 
of  the  faculty  of  London  till  he  has  obtained  it; 
perhaps  the  college  may  confider  the  admiflion 
into  the  clafs  of  candidates  as  equivalent  to  it, 
for  it  was  determined  in  Dr.  Bonham's  cafe,  that 
a  doftor  of  the  univerfity  had  no  i-ight  to  praftife; 
till  admitted  to  praftife  by  the  college.  In  all 
cafes  whatever,  where  a  perfon  is  admitted  as  a 
member  of  the  college,  he  muft  have  a  licence  to 
pra£tife. 


Mr. 
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Mr.  Erlkine  argued,  that  if  Dr.  Stanger  was 
■admitted  every  tooth-drawer  and  vagabond  in 
London  might  make  the  fame  application.  Every 
perfon  who  takes  a  degree  in  an  Englifli  univerli- 
ty,  muft  have  a  licence  before  he  praftifes  in 
London  5  if  when  Dr.  Stanger  applied,  none  of 
thefe  rabble  followed  him;  if  he  fliews  from  his 
learning  that  he  anfwers  the  defcription  in  the 
charter,  there  is  little  probability  that  he  fliould 
be  followed  by  the  perfons  defgribed  by  Mr. 
Erlkine.    Mr.  Erlkine  faid  alfo,  that  no  one 
would  ftudy  in  the  univerfity,  if  perfons  of  Dr. 
Stanger's  defcription  were  admitted — I  am  fure 
the  two  univerfities  are  upon  this  occafion  indif- 
ferent and  impartial  fpeftators.    We  do  not  ad- 
mit more  than  about  one  upon  an  average  in  a 
year,  and  I  dare  fay,  that  one  would  not  be  en- 
creafed  or  decreafed  in  an  hundred  years,  if  Dr. 
Stanger,  and  perfons  of  his  learning  and  refpe£la- 
bility,  are  admitted  fellows  of  the  college. 

"  Mr.  Gibbs  infifted,  that  there  was  a  difcre- 
■tion  veiled  in  the  fellows,  how  many  and  whom 
they  would  admit,  and  that  this  is  a  difcretion 
which  cannot  be  controlled,  unlefs  it  is  proved 
that  they  zSi  corruptly.  It  might  be  a  degree 
of  arrogance  in  me  to  argue  a  point  of  law 
againft  Mr,  Gibbs,  if  this  was  his  ferious  opinion; 
but  I  fhall  read  in  anfwer  to  his  aro-yment  what 
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Lord  Mansfield  has  laid  down  upon  the  fubjeft, 
he  fays — *  The  college  are  bound  to  admit  every 

*  perfon,  whom  upon  examination  they  think  to 

*  be  fit  to  be  admitted  within  the  defcription  of 

*  the  charter,  and  the  aft  of  parliament  which  con- 
'  firms  it.    The  perfon  wha  comes  within  that 

*  defcription  has  a  right  to  be  admitted  into  the 

*  fellowfliip,  he  has  a  claim  to  feveral  exemptions, 

*  privileges,  and  advantages,  attendant  upon  ad- 
"  miflion  into  the  fellowdiip,  and  not  only  the 

*  candidate  himfelf,  if  found  fit,  has  a  perfonal 
'  right,  but  the  public  has  alfo  a  right  to  his  fer- 

*  vice,  and  that  not  only  as  a  phyfician,  but  as  a 
'  eenfor,  as  an  ele£l,  as  an  officer  in  the  offices  to 

*  which  he  will  upon  admiffion  become  eligible.' 

"  And  again  his  Lordfliip  fays,  '  It  has  been 

*  faid  there  are  many  amongft  the  licentiates, 
'  who  would  do  honour  to  the  college,  or  any 
'  fociety  of  which  they  fliould  be  members,  by 

*  their  Ikill  and  learning,  as  well  as  other  valuable 
'  and  amiable  qualities,  and  that  the  college 

*  themfelves,  as  well  as  every  body  elfe,  are  fenfi- 
'  ble  that  this  is,  in  fafl:,  true  and  undeniable.  If 

this  be  fo,  how  can  any  bye-laws  which  ex- 
'  elude  the  poffibility  of  admitting  fuch  perfons 

*  into  the  college,  Hand  with  ttie  truft  repofed  in 

*  them  of  admitting  all  that  are  fit?  If  their  bye- 
laws  interfere  with  their  exercifing  their  own 

'  judgment. 
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*  judgment,  or  prevent  them  from  receiving  into 

*  their  body  perfons  known  or  thought  by  them 
'  to  be  really  fit  and  qualified,  fuch  bye-laws 

*  require  regulation.    I  think  that  every  perfon, 

*  of  proper  education,  requifite  learning  and  fkill, 

*  poflefled  of  all  other  due  qualifications,  is  en- 

*  titled  to  have  a  licence,  and  I  think  that  he 

*  ought,  if  he  dcfires  it,  to  be  admitted  into  the 

*  college.' 

"  It  is  certainly  true  that  feveral  claufes  in  the 
charter  fliew,  that  there  might  be  phyficians 
admitted  and  licenfed  to  praftice,  who  were  not 
fellows  of  the  college;  if  they  had  all  a  right  who 
were  of  the  faculty  and  graduated  at  any  univer- 
fity,  they  were  not  made  fellows  of  the  college 
till  they  were  a£tually  admitted.    We  fubfcribe 
entirely  to  the  judgment  given  on  the  former 
occafion,  that  a  licence  is  not  of  itfelf  an  admif- 
fion  into  the  fellowfliip,  but  it  is  no  preclufion ;  I 
am  inclined  to  think  it  neceffary  as  a  preliminary 
ftepj  but  all  we  contend  is,  that  it  is  no  bar  to 
the  college;  there  are  many  expreffions  in  the 
charter,  which  certainly  diftinguifli  the  college 
from  other  men  of  the  faculty  who  praftife 
phyfic.   The  words  are,  collegium  et  omnes  ho- 
mines ejufdem  facultatis.    Mr.  Dampier  upon 
thefe  words  grounded  a  very  curious  argument; 
he  fays,  that  the  fellows  are  the  governors,  and 

the 
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the  licentiates  the  governed ;  that  if  they  admit 
one  licentiate,  they  may  admit  them  allj  that 
then  all  vviU  become  governors,  and  there  will  be 
this  folecifm  or  monfter,  a  government  without 
any  perfons  to  govern.   I  do  not  know  what 
folecifm  or  monfter  there  may  be  in  that,  but 
the  charter  has  repeatedly  faid,  that  the  college 
or  members  of  the  college,  were  perfons  who 
were  to  be  governed;  the  governors  and  col- 
lege are  diftinft,  therefore  a  fellow  of  the  col- 
lege clearly  by  this  charter  was  not  confidered  as 
a  governor.    This  appears  from  many  claufes  in 
the  charter,  as  '  praffidens,  collegium,  et  eorum 
'  fucceflbres  ftatuta  et  ordinationes  pro  falubri 
'  gubernatione  et  correftione  collegii  facere  va- 
'  leant.'    '  Prffifidens  ct  quatuor,  qui  fingulis 
'  annis  eligantur  habeant  corre6tionem  et  guber- 
*  nationem  omnium  et  fingulorum  medicorum.' 
'  Gubernatores  ac  communitas  facultatis,'  &c. 
&c. 

"  An  argument  was  prefled  the  other  day 
which  I  was  forry  to  hear,  becaufe  it  might 
wound  the  feelings  of  a  very  honourable  mind ;  it 
was  faid  that  Dr.  Stanger  had  pledged  his  faith 
to  obferve  the  ftatutes." 

Lord  Kenyan.   "  That  was  put  an  end  to  im- 
mediately as  it  was  mentioned." 

Mr. 
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Mr.  Chrifiian.  "  It  feemed  to.  be  prefifed  and 
relied  upon  as  a  ferious  argument." 

Lord  Kenyan.   "  Certainly  not." 

"  Mr.  Chrijlian.  "  Then  I  fliall  fay  nothing 
more  upon  that  point,  but  I  fliall  come  to  the 
ufage — It  has  been  faid  repeatedly,  that  this  is 
an  ufage  which  has  exifted  ever  fmce  the  crea- 
tion of  the  college.  Thofc  who  urged  that  ar- 
gument are  unacquainted  with  the  real  hiftory  of 
the  college;  but  I  muft  explain  to  your  Lordfliips, 
that  in  the  two  univerfities,  when  gentlemen 
have  ftudied  in  one  of  them  only,  his  degrees  are 
conferred  by  creation;  but  graduates  in  other 
univerfities  may  be  admitted  ad  eundem  gradum, 
which  is  called  incorporation.  About  two  hun- 
dred years  ago,  the  graduates  from  any  univerfity 
perhaps  in  the  world  were  admitted,  ad  eundem, 
in  the  Englifli  univerfities,  upon  payment  of  the 
fees.  I  have  enquired  of  gentlemen  who  have 
been  educated  at  Oxford,  and  they  tell  me  that 
incorporation  and  admilTion,  ad  eundem,  was  put 
an  end  to  long  ago,  or  put  under  fuch  reftric- 
tions  as  almoft  amount  to  a  prohibition;  on 
looking  into  the  Cambridge  ftatutes,  I  find,  that 
till  the  beginning  of  the  laft  century,  any  perfon 
might  be  admitted  paying  their  fees.  Then  in 
1624,  there  is  a  ftatute  refpe£ling  perfons  ad- 
mitted 
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mitted  ad  eundem,  or  incorporated,  in  thefe 
words. 

( Mr.  Chrijlian  read  the  fiatuie.) 

"  In  the  year  1696,  a  ftatute  was  made  by  our 
univerfity  in  thefe  words. 

(Mr.  Chrijlian  read  the  Jlatute.) 

"  By  the  firft  of  thefe  ftatutes  it  was  required, 
that  foreign  graduates  fliould  keep  an  att  or 
dif[)utation  in  the  public  fchools  at  Cambridge, 
which  no  one  would  think  unreafonable,  but 
,  by  the  fecond,  no  one  can  be  admitted,  ad 
eundem,  at  Cambridge,  unlefs  he  has  graduated 
at  Oxford  or  Dublin.  So  that  from  this  time  all 
incorporation  is  excluded,  except  of  perfons  who 
come  from  Oxford  or  Dublin.  But  originally  in 
the  college  of  phyficians,  foreign  graduates  cer- 
tainly were  not  excluded,  for  in  the  firft  bye-law 
they  made,  they  thought  it  reafonable  that  per- 
fons who  had  taken  degrees  abroad  fliould  be 
incorporated  in  one  of  the  Englifli  univerfities. 
Thofe  who  had  their  teftimonials  from  foreign 
univerfities,  would  have  no  objeftion  to  be  exa- 
mined in  one  of  our  univerfities,  and  whether 
this  bye-law  was  legal  or  not  legal  it  would  not 
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be  obje£led  to.  I  find  that  the  ftatute  depofed 
to  by  Mr.  Roberts,  is  in  a  book,  in  the  year 
1692 J  he  fays,  he  had  found  among  the  muni- 
ments of  the  college  a  certain  book,  purporting 
to  be  a  book  of  ftatutes;  but  the  ftatute  de  can- 
didatis  then  exifted,  by  which  any  perfon  who 
was  graduated  abroad  might  be  admitted  into 
the  college,  producing  his  diploma,  and  alfo  a 
teftimonial,  that  he  had  been  admitted,  ad  eun- 
dem,  in  one  of  our  univerfities. 

"  It  may  be  faid,  perhaps,  that  this  ufage  of 
excluding  all  but  graduates  of  the  Englifli  univer- 
fities, began  in  1637.  I  am  inclined  to  think  that 
that  bye-law  the  prefident  has  ftated  in  his  depo- 
fition,  means  nothing  more  than  referring  us  to 
this  ftatute,  for  it  is; — That  all  perfons  that  ftiall 
be  admitted  to  the  fellowfhip,  (hall  produce  a 
degree  of  one  of  the  Englifh  univerfities,  and  that 
they  had  kept  all  their  exercifes  there  ;  which  is 
to  induce  your  Lordfliip  to  think  that  foreign 
graduates  were  not  at  that  time  admitted.  I  am 
inclined  to  think  that  it  means  nothing  more  than 
if  they  had  been-  incorporated  in  one  of  the 
Englifli  univerfities,  that  they  fhould  fhew  they 
had  kept  all  the  terms  neceffary.  The  prefident 
ftates It  alfo  appears  by  the  fame  books  of 

*  annals,  that  his  late  majefty  King  Charles  IF. 

*  by  a  letter  addrefied  to  the  faid  college,  bearing 

*  date 
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'date  the  twelfth  day  of  February  1674-5,  re- 

*  citing  or  fetting  forth,  that  the  faid  king  had 

*  been  informed  that  there  were  feveral  pretended 

*  phyficians  or  doftors,  graduated  in  univerfities 

*  beyond  the  feas,  who  by  indireft  means  endea- 
'  voured  to  be  received  into  the  faid  college  as 

*  honorary  fellows,  without  incorporation  into  ei- 

*  ther  of  our  univerfities.' 

"  The  learned  prefident  has  not  ftated  what 
Mr.  Roberts  dated  upon  the  laft  occallon,  viz.  as 
is  exprefsly  required  by  the  ilatutes  of  the  college. 
The  letter  of  Charles  II.  only  defired  that  they 
would  obferve  what  was  required  by  their  fta- 
tutes,  which  was,  that  foreign  phyficians  fliould 
be  incorporated  in  one  of  the  Englilli  univerfities; 
this  fliews  how  the  ufage  began,  that  foreign 
graduates  were  denied  admiflion  into  the  college; 
when  they  came  to  the  college  they  would  be 
told,  we  have  a  ftatute  againft  you,  you  muft 
fliew  your  letters  of  incorporation  ;  they  would 
naturally  fay,  it  is  impoflible  for  us  to  be  incor- 
porated into  an  Englifli  univerfity,  they  have  de- 
nied us  that  privilege  ;  but  from  that  time  thofe 
bye-laws  which  excluded  them,  certainly  were 
void.  A  bye-law  which  is  impoflible  to  be  com- 
plied with.  Sir  John  Pratt  fays  exprefsly,  in 
Strange's  Reports,  is  void ;  therefore  the  ftatute 
requiring  that  thefe  foreign  phyficians  fliould  be 
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graduated  in  one  of  the  Englifli  univerfities,  inta 
which  they  could  not  obtain  admifllon,ad  eundem, 
was  void  with  refpeft  to  them. 

"  As  to  ufage,  it  is  faid  that  thefe  bye-laws 
exifted  from  the  time  of  the  foundation  of  the 
college.  I  have  a  book  of  Dr.  Goodall's,  written 
in  the  reign  of  Charles  II.  it  is  a  very  full  hiftory 
of  all  the  proceedings  of  the  college  from  the 
foundation  till  that  time.  I  looked  through  it 
by  the  index,  which  is  a  copious  one,  and 
throughout  the  whole  of  the  book  I  find  there  is 
no  where  any  more  refpe6t  paid  to  a  degree  in 
the  Englifli  univerfities,  than  in  any  foreign  uni- 
verfity.  There  are  certain  cafes  where  they  have 
denied  licences  to  graduates  from  Englifli  univer- 
fities. The  college  of  phyficians  have  not  them- 
felves  paid  more  refpeft  to  an  Englifli  than  to  a 
foreign  degree  ;  and  here  is  a  letter  to  the  Lord 
Chamberlain,  who  recommended  a  perfon  to  ad- 
million  into  the  college  which  they  refufe,  faying 
that  he  was  ignorant  of  the  very  principles  of  his 
art.  I  need  not  cite  other  cafes,  but  in  many 
other  inilances  they  fay,  they  know  the  courfe  of 
the  univerfities,  and  they  are  fure  from  the  ig- 
norance of  the  party,  he  could  not  have  obtained 
a  degree  in  any  univerfity  abroad. 

"  It  is  remarkable  that  thefe  bye-laws  are  fo 
cxprefiTed,  that  they  do  not  even  fuppofe  a  cafe 
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that  a  graduate  from  Cambridge  or  Oxford  fliould 
ever  remain  in  the  clafs  of  licentiates ;  that  thev 
Ihould  all  be  admitted  into  the  college,  let  their 
degrees  of  learning  be  what  they  may.  Thefe  are 
partial  admiflions,  and  confcquently  they  muft  be 
confidered  as  partial  exclufions,  indeed  they  are 
almoft  total  exclufions  of  gentlemen  of  the  high- 
eft  learning.  At  thai  door  at  which  Mr.  Erfkine 
faid  many  had  entered,  bowing  to  the  bye-laws, 
no  one  has  ever  been  admitted.  There  was  a 
gentleman  once  propofed  by  a  friend  of  his,  and 
inftead  of  putting  it  to  the  vote,  whether  the  ma- 
jority prefent  would  confent  that  he  fliouId  be 
examined,  it  was  alked  if  any  one  would  fecond 
the  motion — that  is  not  required  by  the  bye-law, 
and  becaufe  no  one  would  fecond  it,  his  name  was 
dropped.  The  bye-law  is,  that  if  any  one  fliould 
propofe  another,  and  if  they  fliould  confent.  Now 
under  the  charter,  I  conceive,  that  if  a  perfoii 
fliews  he  is  legally  praftifing  phyfic  in  London, 
they  are  bound  to  examine  him,  therefore  that 
part  of  the  bye-law,  I  conceive,  is  void  ;  a  per- 
fon  cannot  obtain  admilfion  under  that  bye-law 
without  having  five  majorities  in  his  favour j  a 
graduate  of  Cambridge  or  Oxford  need  have  only 
one.  It  was  faid,  that  thefe  degrees  from  the 
Englifli  univerfities  were  the  beft  tefts  of  learning 
and  charafter,  furely  thefe  would  not  be  a  better 
tefl:  than  a  ftri£t  and  fevere  examination  had  by 

the 


[    449.  ] 

the  cenfors  and  ele£l,  the  perfons  appointed  by 
the  charter  and  by  the  ftatute  for  that  exprefs 
purpofe. 

"  It  has  been  faid,  there  are  various  diftin£tions 
in  favour  of  perfons  who  have  taken  degrees  in 
the  univerfity,  in  the  church,  and  in  the  law; 
but  I  conceive  thefe  cafes  do  not  apply,  for  with 
regard  to  the  bifhops  admitting  into  orders,  and 
the  benchers  calling  perfons  to  the  bar,  thefe  are 
cafes  not  founded  upon  any  charter ;  here  we  are 
in  a  court  of  law  upon  the  conftru6tion  of  a  char- 
ter. Thefe  are  cafes  not  founded  upon  any 
charter;  therefore  if  we  prove  that  we  come  un- 
der the  defcription  of  the  perfons  upon  whom 
the  favour  of  the  king  was  conferred  by  this 
charter,  I  conceive  your  Lordfliips  are  bound,  in 
conftruing  the  charter,  not  to  be  influenced  by 
argument  from  analogies  of  that  kind ;  thefe 
might  be  proper  topics  before  the  two  houfes  of 
parliament,  if  they  were  granting  a  charter,  or 
the  Attorney  General  in  advifing  the  King  to 
'grant  a  new  charter;  but  we  are  here  arguing  in 
a  court  of  law  merely  upon  the  conftruftion  of  a 
charter  already  granted  by  the  crown. 

"  If  your  Lordfliips  decide  that  thefe  bye-laws 
are  good,  you  muft  determine  that  they  would 
have  been  equally  good  if  the  univerfities  of 
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Cambridge  and  Oxford  had  been  omitted,  and 
Edinburgh  and  Dublin  fubftituted  in  their  places ; 
if  they  are  good,  your*  Lordfhips  muft  alfo  deter- 
mine, that  Oxford  and  Cambridge  have  a  power 
of  excluding  each  other.  I  do  not  know  from 
which  univerfity  there  is  a  majority  of  fellows; 
gentlemen  from  Oxford  might  fay  theirs  is  a  bet- 
ter univerfity  for  the  education  of  a  phyfician, 
and  they  might  make  a  bye-law  that  all  do6lors 
graduated  in  Oxford  fliould  be  admitted  into  the 
college,  and  that  thofe  graduated  at  Cambridge 
fliould  only  be  licentiates. 

"  Mr.  Warren  faid,  this  was  a  reftriftion  that 
might  be  got  over,  as  if  it  were  requiring  that 
a  perfon  fliould  have  a  competent  knowledge  of 
Latin  or  Greek.,  who  by  his  induflry  might  ob- 
tain it.  It  might  be  got  over  if  the  bye-law  re- 
ftrained  it  to  Oxford  only,  fo  it  might  if  thofe 
from  Oxford  had  a  majority  from  any  one  col- 
lege ;  if  they  were  all  from  Chriftchurch,  and  a 
bye-law  were  made  that  only  graduates  from 
Chrifl:church  fliould  be  admitted  into  this  col- 
lege, if  there  was  a  fufiicient  number  to  keep  up 
the  fucceflion,  they  might  vote  themfelves  fel- 
lows and  governors,  and  keep  the  reft  only  as 
licentiates  ;  under  this  charter  every  one  is  to  be 
admitted  to  be  licenced  to  practice  by  the  col- 
lege, therefore  if  they  have  a  power  of  faying,  we 

admit 
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admit  only  to  the  fellowfliip  graduates  of  Cam- 
bridge and  Oxford,  they  have  the  fame  power 
to  fay,  we  will  grant  no  licence  but  to  graduates 
of  Cambridge  and  Oxford. 

"  It  would  ill  become  me,  I  am  fure,  to  inftitute 
any  comparifon  unfavourable  to  the  Englifli  uni- 
verfities,  but  there  are  great  authorities  who  have 
recommended  a  foreign  education  as  the  beft  for 
a  phyfician.  I  mean  the  prefidents  of  the  college 
of  phyficians  in  their  different  Harveian  orations  ; 
Dr.  Mead  was  a  foreign  graduate  himfelf,he  came 
in  when  the  ftatute  admitted  of  incorporation ; 
had  he  been  graduated  fmce  the  two  univerfities 
irefufed  to  admit,  ad  eundem,  he  would  never  have 
been  prelident  of  the  college  of  phyficians. 

"  Dr.  Mead,  iii  his  oration  in  1724,  fays—'  Hi 

*  nimirum  veterum  fapientum  more,  reH£ta  patria 

*  terras  alio  fole  adierunt  Italiam  imprimis  anti- 

*  quum  illud  mufarum  facrarium.'  And  Sir  Wil- 
liam Brown,  who  was  well  known  to  be  a  very 
zealous  champion  for  the  two  Englifh  univerfities, 
in  his  praife  of  Linacre,  fays  in  1753,  *  Fugit  fe 

*  rudem,  incultum,  illiteratum  ;  rediit  urbanus,  fa- 
'  cundus,  eruditus,  Oxonias  reverfus  iftas  fecum 

*  advexit  difciplinas  quas  antea  eo  loci  fruflra 
'  qUicfiverat.'    Sir  William  is  followed  by  Sir 

G  g  2  George 
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George  Baker,  in  1761,  thus,  '  An  fortunam  Li- 

*  nacri  miferam  ac  miferandam  putem  eo  quod 
'  domi  non  haberet  unde  difceret ;  an  felicem  eum 
'  potius  prsdicem,  cui  contigit  ea  foris  didicifle, 
'  qujE  pofTent  et  ipfum  patrije,  et  patriam  terrarum 
'  orbi  commendare.' 

"  This  again  is  adopted  by  Dr.  Warren,  in 
1769,  ahnoft  with  a  degree  of  plagiarifm. 

'  Qui  cum  domi  non  habuerit  unde  difceret  in 
'  Italian!,  humanitatis  et  elegantiee  tune  temporis 

*  domicilium  migravit.' 

"  How  much  the  corporator  and  the  elegant 
fcholar  are  at  variance ! 

"  It  is  very  remarkable  that  the  hall  of  the  col- 
lege is  adorned  with  three  bufts,  but  they  are  the 
bufts  of  perfons  who  were  never  graduated  in  the 
Englilh  univerfities,  viz.  Sydenham,  Harvey,  and 
Mead. 

"  Our  client,  by  this  application,  does  not  wifli 
to  deftroy  or  fubvert  this  ancient  venerable  in- 
ftitution,  but  he  wiflies  to  fupport  the  college  with 
all  its  chartered  rights ;  the  public  will  be  equally 
benefitted  whether  the  members  of  the  college 

have 
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liave  acquired  their  learning  in  one  univerfity  or 
anotlier,  whether  on  the  fouth  or  north  fide  of  the 
Tweed.    If  we  look  round  the  courts  of  Weft- 
minfter  Hall,  we  fee  the  graduates  of  the  univerfity 
of  Scotland  eminent  in  profeflional  learning,  and 
diftinguiflied  by  every  fpecies  of  elegant  and  ufe- 
ful  knowledge.    No  one  venerates  more  than  I 
do  the  two  univerfities  of  this  country,  but  the 
inceflant  adulation  bellowed  upon  them,  at  laft 
becomes  naufeating;  let  them  look  at  Weft- 
minfter  Hall,  and  they  will  fee  thofe  whofe  talents 
have  been  cultivated  in  the  Scotch  u,niverfities, 
who  have  rifen  to  the  higheft  ftations  in  their 
profefTion  by  their  learning  and  the  energy  of  their 
own  minds;  why  fliould  not  the  profeffors  of 
phyfic  obtain  the  fame  advantages  ?  If  the  gra- 
duates of  Cambridge  and  Oxford  poffefs  a  fu- 
periority  of  learning,  they  have  nothing  to  appre- 
hend from  a  competition ;  the  foreign  graduates, 
confcious  of  their  inferiority,  would  rarely  offer 
themfelves  for  examination.    Our  client  has  fuf- 
ficient  confidence  in  himfelf  that  he  has  attained 
that  degree  of  knowledge  in  his  profefllon,  and 
acquired  thatcompetent  degree  of  learning,  which 
entitle  him  to  a  participation  of  the  honours  of 
the  college  of  phyficians ;  and  I  truft  your  Lord- 
fliips  will,  upon  this  occafion,  grant  a  mandamus, 
to  have  it  afcertained  how  far  that  confidence  is 
well  founded." 

Lord 
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Lord  Kenyan.  "  If  in  deciding  this  cafe,  it 
were  necetfary  for  us  to  anfwer  all  the  arguments 
that  have  been  addreffed  to  us,  I  fhould  have 
defired  further  time  to  confider  of  the  fubjeft,  but 
as  the  grounds  on  which  I  am  warranted  to  deter- 
mine the  cafe  lie  in  a  very  narrow  compafs,  and 
as  1  have  formed  my  opinion  upon  it,  I  wifli  to 
put  the  queftion  at  reft  now. 

"  By  what  fatality  it  is,  that  almoft  ever  fince 
this  charter  has  been  granted,  this  learned  body 
has  fome  how  or  other  lived  in  a  courfe  of  litiga- 
tion *,  I  know  not ;  one  is  rather  furprized  when 
one  confiders  that  the  feveral  members  of  this  body, 
including  the  licentiates,  the  commonalty  of  this  corpo- 
ration f,  are  very  learned  men ;  and  as  much  as  it 

is 

*  No  litigations  fubfifted  betwixt  the  great  body  of  phyficians 
in  this  metropolis  and  the  college,  prior  to  the  recent  exclufion 
of  a  majority  of  them  from  the  benefits  of  the  charter. 

•)•  If  Lord  Kenyon  includes  the  licentiates  as  members  of  this 
body  forming  the  commonalty  of  this  corporation,  can  he  pof- 
fibly  deny  that  they  are  members  entitled  to  all  the  privileges 
conveyed  by  the  charter  and  ftatute  ?  Lord  Mansfield  faid,  '  I 
'  confider  the  words  focii,  comunitas,  collegium,  focietas,  col- 
'  lega  and  fellows,  as  fynonimous  terms,  and  every  focius  or 

*  coUega  as  a  member  of  the  fociety  or  corporation  or  college.' 
Burrow's  Reports,  vol.  iv.  p.  2195.  The  perfons  to  whom 
the  charter  was  granted  were  to  form  '  unum  corpus  et  comu- 

♦  nitas  perpetuafive  collegium  perpetuum,'  they  were  to  eleft  a 

prefident 
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is  not  generally  the  fruits  of  learning,  at  leaft  not 
the  beft  fruits  of  learning,  to  get  into  litigation, 
one  cannot  well  tell  how  thefe  learned  gentle- 
men have  fallen  into  fo  much  litigation  *.  I  am 
not  fure  whether  the  fault  refts  with  any  of  them, 
I  very  fincerely  wifli,  after  having  looked  into  the 
cafes  which  have  from  time  to  time  been  decided, 
that  the  learned  judges,  who  did  decide  the  cafes, 
had  confined  themfelves  to  the  point  that  was 
before  them,  and  had  not  dropped  hints  which 
perhaps  invited,  if  they  did  not  inftigate,  litiga- 
tion f. 

"  It 

prefident  out  of  their  own  body,  to  chufe  cenfors,  and  to  fiipply 
a!I  the  officers,  and  perform  all  the  corporate  funftions.  The 
aft  of  parliament  everywhere  ufes  the  words  commonalty,  fel- 
lowfliip,  and  corporation,  as  fynonimous.  The  aft  ratifies  the 
letters  patents  granted  to  the  corporation  of  the  commonalty  and 
feliowfliip ;  the  elefts,  the  higheft  officers  after  the  prefident,  are 
to  be  chofen  out  of  the  commojialty.  It  appears  impoffible  that 
a  man  can  be  of  the  commonalty  without  being  legally  entitled 
to  all  the  privileges  of  a  member. 

It  is  as  eafy  to  tell  why  the  great  body  of  phyficians  have  en- 
deavoured to  emancipate  themfelves  from  dependence  and  in- 
feriority, and  to  recover  privileges  for  which  they  are  confcious 
of  being  equally  qualified  with  the  graduates  of  Oxford  and 
Cambridge,  as  it  is  difficult  to  account,  on  any  fair  or  liberal 
principle,  why  the  graduates  of  thefe  univerfities  fhould  perfift 
to  deprive  them  of  thofe  privileges. 

f  It  is  difficult  for  upright  minds  not  to  revolt  at  injuftice, 
not  to  point  out  its  iniquity,  and  the  mode  of  redreffing  it. 

Lord 
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U  is  III  Uial  1  ilunikl  put  the  mind  of  Dr. 
Stangcr,  in  calc  it  is  in  an  unoafy  iituation.  in  a 
poiiod  thite  ot'ropofo  with  rcganlto  one  thing,  un- 
doubtodly  liis  moral  charatlor  is  not  at  all  tainted 
by  the  application  that  is  now  made.  1  have  not 
the  honour  ot  knowing  him,  1  have  heard  nothing 
but  to  his  advantaire  when  I  have  heard  liim 
fpoken  ot",  and  I  dare  iay,  all  tlie  eulogy  which  his 
Avarmclt  friends  could  beftow  upon  him,  his  cha- 
raiiler  both  ns  a  nioml  and  a  profelVional  man 
dcferve. 

"  What  the  parties  arc  contending  for,  tliat  is 
worth  the  expence  and  anxiety  of  this  litigation 
1  cannot  fee ;  and  to  minds  fo  formed  and  gifted 
as  the  minds  of  thofe  perfons  are,  perhaps  the 
anxiety  is  infinitely  more  than  the  expence  *  j 
the  public  has  the  benefit  of  their  alliftance  in 

their 

Lon\  Kenyon,  much  to  his  honour,  has  not  always  reprefrcd 
his  fcclinos,  where  chicanery  has  eluded  fubftantird  jufticc, 
or  fair  claims  and  meritorious  exertions  have  been  fruftrated 
by  erroneous  procedure. 

*  The  expence,  anxiety,  and  animofity  attending  this  con- 
tcft,  including  all  the  lawl'uits,  have  been  very  confiderablc. 
How  much  more  wife  would  it  have  been  for  tlic  college  to 
have  employed  the  large  fums  mifpent  in  this  ruinous  li- 
tigation, in  promoting  the  interefts  of  thofe  of  whom  they  are 
the  natural  guardians  ?  How  much  more  benevolent  to  have 
pronioted  a  liberal  and  friendly  intercourfe  between  members 
of  the  fame  profeilionj  /orffW  <7n</^j/7f./ as  they  in  general  are? 
How  much  more  beneficial  to  have  direfted  their  powers  to 
profeffional  improvements  ? 
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their  ftate  of  licentiates,  and  the  emoluments, 
which  are  the  fair  fruits  of  every  man's  labour, 
who  has  had  a  liberal  education,  are  alfo  within 
their  reach,  exactly  in  the  fame  degree  as  thofe 
who  are  called  the  fellows  of  the  college  *. 

"  Mr.  Chambre,  towards  the  clofe  of  his  argu- 
mentj  in  very  ftrong  and  weighty  words,  preiTed 
us  with  the  authority  of  thofe  that  have  gone 
before  us.  No  man  refle£ts  with  more  veneration 
than  I  do  upon  thofe  chara£ters,  and  no  man  is 
lefs  apt  to  put  himfelf  in  comparifon  with  thofe 
chara6ters.    If  the  point  had  been  decided  by 
thofe  characters,  precifely  in  point,  or  like  it,  I 
fhould  have  bowed  to  the  authority  that  had  de- 
cided thofe  cafes ;  but  if  I  am  to  believe  the  judges 
who  decided,  the  main  ground  upon  which  the 
cafe  was  there  decided  againft  that  bye-law  was, 
becaufe  the  college  had  made  bye-laws  which  in- 
terfered with  their  exercifing  their  own  judgment, 
and  prevented  them  from  receiving  into  their  body 
Jierfons  whom  they  thought  and  knew  to  be  fit  and 
qualified  j  that  is  the  ground  Lord  Mansfield  lays 
down,  and  if  I  had  found  that  exifting  among 

thefe 

*  His  Lordfhip  would  not  coiifider  the  advantages  of  the 
law  as  equally  within  the  reach  of  that  profeflion,  if  thofe  only 
who  had  graduated  at  Oxford  or  Cambridge  were  eligible  to 
its  higheft  offices.  Such  a  reftriftion  in  that  profeflion  would 
have  deprived  this  country  of  his  fervices  as  Lord  Chief  Juftice 
of  the  King's  Bench. 
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thefe  bye-lawSy  it  would  have  become  >f}e  to  havi 
adhered  to  that  decijion  becauj'e  it  was  decided,  and  1 
fhould  readily  add  to  it,  that  my  own  judgment 
would  have  followed  that  decijion  *  ;  but  in  the  fame 

fentence 

*  Lord  Mansfield  and  his  colleagues  decided,  that  a  bye-law 
which  confined  admiffion  to  the  graduates  of  Oxford  and  Cam- 
bridge was  bad,  becaufe  it  Jirevented  the  college  from  receiving  into 
their  body  Jtcrfons  whom  they  thought  and  knew  to  be  fit  and  cjiiali- 
ficd.  Lord  Keiiyon  adn:iits  he  was  bound  to  abide  by  that  de- 
cifion,  and  that  he  approves  of  it.  Lord  Kenyon  confirms 
by  obvious  implication  what  Lord  Mansfield  had  eflabliflied, 
that  the  college  have  not  an  arbitrary  power  of  con- 
fining admifTion,  but  that  they  have  a  '  power  coupled  with  a 

*  truft,  and  are  bound  to  admit  all  that  are  fit.'  If  Lord  Ken- 
yon puts  the  fame  conftruftion  on  the  words  fit  and  qualified,  as 
Lord  Mansfield  did,  it  neceflarily  follows,  that  he  muft  equally 
confider  every  bar  to  the  admilfion  of  a  fi.t  and  qualified  perfon 
as  illegal.  Lord  Mansfield  repeatedly  faid,  that  by  fitnefs  he 
meant  competent  learning,  fkill,  and  chai-ader,  in  which  mean- 
ing it  may  be  fairly  inferred.  Lord  Kenyon  agrees  with  him, 
for  what  other  conftru6lion  can  be  put.  When  Lord  Mans- 
field aflerted  that  fitnefs  gave  a  legal  title  to  admiffion,  he  in- 
deed added,  that  '  fuch  bye-laws  as  only  require  a  firo/ier  edu- 

*  cation,  and  a  fufficient  degree  of  (kill  and  qualification  may 
'  be  ftill  retained.'  But  after  concurring  with  Lord  Mansfield 
that  fitnefs,  including  a  proper  education,  gives  a  legal  title,  can 
Lord  Kenyon  confiftently  be  of  opinion  that  a  bye-law  is  good 
which  requires  that  a  phyfician,  after  having  had  the  beft  edu- 
cation which  can  be  obtained,  and  having  even  afcertained  his 
fitnefs,  muft  have  completed  his  36th  year,  and  have  been  five 
years  of  the  commonalty,  or  in  a  licenced  flate,  before  the  fel- 
lows can  exercife  a  difcretionary  privilege  (which  gives  him  no 
pofitive  right)  of  propofing  him  ?  Can  fuch  reftraint  be  con- 
ftrued  within  Lord  Mansfield's  meaning  as  a  necefTary  or  rea- 
fonable  fecurity  for  a  proper  education,  and  a  fujficient  degree  of 
fkill  and  qualification  ? 
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fentence  Lord  Mansfield  goes  on  to  ftate,  that 
there  are  bye-laws  requiring  a  proper  education, 
that  even  fuch  bye-laws  would  be  received  in  a 
different  manner  by  him ;  I  do  not  affe£l  to  ftate 
the  words,  but  it  is  to  that  effe6l. 

"  The  munificence,  the  wifdom,  and  the  un- 
exampled generofityof  our  anceftors,  have  founded 
in  this  country  two  univerfities,  furniflied  with 
profeffors  of  different  kinds,  liberally  and  amply 
endowed  J  they  have  had,  we  have  been  told,  kings 
and  queens  as  their  nurfing  fathers  and  mothers, 
and  every  body  has  fpoken  of  them  with  refpeft 
and  regard.  I  fliould  be  forry  if  the  time  ever 
came  in  which  thofe,  who  have  been  more  in- 
timately acquainted  with  the  univerfities  than 
others,  whom  they  have  received  into  their  em- 
braces, and  who  have  cultivated  in  the  hi^hefl 
degree  the  attainments  of  literature  there,  fliould 
become  fuch  gracelefs  fons  of  kind  mothers,  as 
for  the  fake  even  of  an  argument  in  a  particular 
caufe,  to  forget  the  thanks  and  the  allegiance 
that  they  owe  to  them.  I  hope  that  time  will 
never  come.  They  certainly  are  not  bodies  to 
be  fcoffed  at,  and  treated  with  difrefpe6l,  in  the 
prcfent  cafe,  this  is  admitted  *. 

«  I  do 


*  Ttc  mod  fanouine  admirers  of  the  Enulifli  univerfities 

o  o 

will  hardly  contend  that  the  comparative  opportunities  and  in- 
citements 
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I  do  not  go  through  the  preliminary  argu- 
ments, for  it  is  admitted  on  all  hands,  that  when 
a  perfon  is  made  a  licentiate,  he  does  not  de  fafto 
become  that  which  this  application  tends  to  make 
him.  It  is  admitted  that  he  is  to  be  examined, 
and  I  think  it  is  admitted,  that  thofe,  who  call 
themfelves  the  college,  are  the  dernier  refort  re- 
fpedting  his  fitnefs ;  the  application  feems  to  be 
made  ad  verecundiam,  that  Dr.  Stanger,  if  ex- 
amined, would  appear  to  be  fuch  a  perfon  as  they 
could  not  confiftently  with  any  modcfty  or  de- 
cency reje6l  *. 

"  I  fuppofe  it  is  taken  for  granted,  that  they 
are  judges  in  the  laft  refort,  if  they  are  not,  I  pro- 
tefl;  I  do  not  know  where  to  go.  Is  a  jury  of 
twelve  freeholders  to  decide  upon  it I  do  not 
know  where  the  laft  refort  is  to  be,  unlefs  it  is  to 
the  college  of  phyficians  f.  Mankind  are  fallible, 
and  it  is  pofiible  that  there  might  be  better  iejis 
found  out ;  but  the  queftion  we  have  to  decide,  is 

not 

citements  to  improvement  which  they  afford,  bear  any  propor- 
tion to  their  endowments.  In  many  univerfities,  at  home  and 
abroad,  equal  opportunities  of  improvement,  in  every  branch 
of  fcience,  may  be  had,  where  their  endowments  do  not  equal 
thofe  of  one  college  in  thefe  cumbrous  eftablifliments. 

*  The  application  was  made  ad  juflitiam,  and  by  no  merns 
ad  verecundiam.  The  merits  or  the  fuccefs  of  an  individual 
was  of  no  importance  in  this  great  queftion. 

-j-  It  never  was  difputed  that  the  decifion,  after  examination, 
rcfts  with  the  college. 
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not  whether  this  is  the  beft,  but  whether  this  is 
not  a  reafonable  teft  of  the  fitnefs  of  the  party  j 
for  if  the  bye-law  is  a  reafonable  bye-law,  there  is 
no  doubt  but  they  had  a  right  to  make  it,  for  the 
power  of  making  bye-laws  is  exprefsly  given  to 
them  by  their  charter  *.    If  we  look  round  into 
the  concurring  opinions  of  all  mankind,  we  may 
receive  fome  information  upon  this  fubje6l,  in  all 
orders  and  degrees  of  men  :  the  legiflature,  to  be 
fure,  may  enaEk  unreafonable  things,  but  we  are 
not  to  fuppofe  that  that  which  is  enacted  by  the 
legiflature  is  unreafonable;  yet  has  not  the  legif- 
lature, when  they  have  conferred  favours  in  the 
church,  and  other  favours,  looked  upon  perfons 
as  being  of  certain  degrees  in  the  univerfities  as 
fit  palTports  to  receive  favours ;  to  the  higher  de- 
grees greater  favours  are  annexed,  to  mafters  of 
arts  in  fome  ftatutes  about  pluralities  and  fo  forth, 
batchelors  of  arts  in  fome  ftatutes,  doftors  of 
divinity  have  others  f. 

"  If 

*  Lord  Kenyon  feems  to  admit  that  the  tefts  adopted  by  the 
college  are  not  the  beft.  If  the  difference  betwixt  them  and 
the  tefts  which  Lord  Mansfield  allowed  might  be  retained,  to 
feciire  a  proper  education,  were  flight,  they  might  be  fuftained 
notwithftandiug  better  might  be  found.  But  they  appear  in 
dire£t  oppofition  to  Lord  Mansfield's  judicial  opinion  approved 
by  Lord  Kenyon,  for  they  allow  no  right  to  examination  to 
thofe  who  are  well  educated  and  may  be  Jit, 

f  The  univerfities  and  the  church  have  an  intimate  connec- 
tion and  mutual  intereft  in  fupporting  each  other.    They  have 

long 
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"  If  we  look  into  our  profeflion,  and  once  lead 
ourfelves  to  fuppofe  that  the  regulations  made 
in  the  feveral  houfes  for  the  education  of  the 
law  are  unreafonable ;  to  be  fure  that  is  not  the 
prefent  cafe,  becaufe  they  are  not  corporations 
to  which  a  mandamus  will  go,  but  I  have  a  right 
to  refer  to  them  as  well  as  to  any  corporations, 
to  fee  what  is  in  the  eflimation  of  mankind  rea- 
fonablc;  we  know  perfons  are  to  continue  fo 
many  years.  It  has  been  faid,  and  it  palTed  cur- 
rent for  a  great  while,  that  Lord  Chancellor 
Jefferies  was  never  admitted  in  any  of  the  inns 
of  court;  Sir  James  Burrow  with  great  induftry, 
found  out  where  he  was  admitted;  he  was  cer- 
tainly a  man  of  great  abilities,  but  with  great 
and  flagrant  faults.  It  does  not  follow  that  eating 
mutton  within  the  walls  of  the  inns  of  court  and 
attending  commons  there  confer  a  knowledge 
upon  the  ftudents;  but  the  queftion  is,  whether  it 
is  not  reafonable  to  fuppofe,  that  the  habits  of 
life  they  follow  there,  and  the  converfations  they 
hold  upon  legal  topics,  are  probable  means  of 
advancing  a  perfon  in  the  knowledge  of  that 

profeflion, 

long  enjoyed  great  political  influence.  Maxims  of  policy  exift 
which  have  generally  led  the  government  to  (eieft  the  digni- 
taries of  the  church  from  perfons  who  have  imbibed  their  te- 
nets in  the  Englifli  univerfities,  and  induced  the  legiflature  to 
grant  them  the  privilege  of  plurality  of  livings.  Thefe  cir- 
cumftances  do  not  apply  to  the  faculty  of  phyfic,  which 
weakens  the  analogy  contended  for. 
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profeffion,  in  which  he  is  a  candidate  for  a  de- 
gree*. 

"  If  we  look  among  the  profeflbrs  of  the  civil 
law  in  Do£lors  Commons,  a  perfon  muft  be  a 
graduate,  I  believe,  in  one  of  the  univerfities;  he 
muft  do  more  than  that,  however  capable  he 
may  be  by  exertion  of  greater  abilities  than 
the  common  clafs  of  mankind;  he  muft  be  not 
as  Pythagoras's  fcholar,  five  years  liftening,  but 
he  muft  be  one  year  dumb,  he  muft  liften  one 
year  to  improve  himfelf.  Rules  and  orders,  if 
wifely  conflriided,  are  adajited  to  the  common  clafs  of 
mankind,  and  it  is  not  becaufe  Scaliger,  and  fome 
other  men,  have  been  endowed  with  abilities 
beyond  the  common  courfe  of  mankind,  that 
therefore  all  civil  inftitutions  for  advancing  learn- 
ing are  to  be  fruftrated,  becaufe  they  happen  to 
ftand  in  the  way  of  one  or  other  of  thefe  perfonsf ; 

they 

*  The  licentiates  do  not  objeft  againfr  tefts  of  education 
in  phyfic  being  required  infinitely  more  conclufive  of  me- 
dical inftruftion  than  attending  the  inns  of  court  and  eat- 
ing commons  are  of  legal  knowledge ;  or  than  even  attending 
the  terms  of  the  Englifli  univerfities  is  of  improvement  in  mcr 
dicine. 

f  The  objedion  to  thefe  rules  is,  that  they  are  not  wifely 
conftructed;  that  they  are  calculated  to  prejudice  thofe  they 
ought  to  promote;  that  they  are  accommodated  to  the  interefts 
of  a  few  inftead  of  the  common  clafs  of  mankind;  that  they 
not  only  exclude  a  Boerkaave,  or  the  moft  eminently  diftin- 
guifljed  individuals,  but  a  great  majority  of  a  profeffion  ;  that 
inftead  of  advancing  medical  iinprovement,  they  difcoun- 
tenance  and  reprefs  it. 
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they  are,  as  I  faid  before,  to  be  adapted  as  far  as 
human  wifdom  can  go,  to  the  capacities  of  the  common 
herd  of  mankind;  but  can  any  man  living  fay,  that 
that  bye-law,  which  makes  a  certain  degree  to 
be  attained,  as  we  are  to  fuppofe,  and  as  I  will 
fuppofe,  not  knowing  to  the  contrary,  by  fupe- 
rior  learning  in  univerfities,  a  palfport  to  the 
honour  which  is  here  contended  for,  is  an  un- 
reafonable  bye-law  *  ? 

"  If  it  had  been  a  fme  qua  non,  if  it  had  con- 
trolled the  parties  who  are  to  form  their  judg- 
ment, and  taken  from  them  all  power  of  decilion 
upon  candidates,  it  would  have  had  that  feed  of 
death  in  it,  which  Lord  Mansfield  found  in  that 
bye-law  which  he  decided  to  be  bad;  but  this  is  not 
fo,  here  every  perfon  has  a  right  *  to  addrefs  him- 

M 

*  It  is  not  unreafonable  to  require  a  degree,  nor  a  degree 
obtained  by  refidence  and  after  examination  in  a  reputable 
univerfity :  but  it  is  highly  unreafonable  to  require  a  degree 
from  one  or  two  particular  univerfities;  and  a  glaring  abfiir- 
dity,  as  well  as  injuftice,  to  require  it  exclufively  from  univer- 
fities liable  to  all  the  obje6tions  which  have  been  pointed  out 
againll  Oxford  and  Cambridge. 

f  What  fort  of  right  is  that,  the  enjoyment  of  which  depends 
upon  the  will  of  another,  upon  the  option  of  thofe  who  have 
an  intereft  and  a  bias  not  to  extend  it?  A  licentiate,  within  the 
terms  of  the  bye-laws,  has  no  right  to  offer  himfelf  for  exami- 
nation. The  favour  of  a  fellow  to  propofe  is  a  fine  qua  non, 
and  afterwards  that  of  the  college  to  admit  to  examination 
another.  Every  phyfician,  except  the  graduates  of  Oxford  and 
Cambridge,  is  thus  dependent  on  the  will  and  caprice  of  the 
fellows. 
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felf  to  the  honourable  feelings  of  thofe  breafls,  which 
Dr.  Stanger  muil  at  laft  have  addreffed  himfelf  if 
this  mandamus  went,  if  they  find  him  to  be,  (as  I 
am  incHned  to  believe  he  is  from  what  I  hear  of 
him)  pofTefied  of  all  the  requifites  of  medical 
learning  and  moral  chara6ler,  he  will  addrefs  as 
powerful  arguments  to  thofe  gentlemen,  every 
individual  of  whom  is  called  upon  to  exercife  his  ojii^ 
nion  upon  the  JuhjeEt,  he  is  not  to  wait  to  be  feconded^, 
the  bye-law  does  not  require  that,  if  any  one 
propofes  him  the  queftion  is  fubmitted  to  a  ma- 
jority; it  goes  then  to  that  tribunal,  which,  I 
hope  and  believe,  is  the  fan£luary  of  honour  and 
good  faith,  and  he  may  as  well  addrefs  himfelf  to  them 
now  as  f  this  mandamus  went;  they  are  not  bound 
to  admit,  all  they  are  bound  to  do  is  to  examine  1f. 

I  fee 

*  Wheri  Dr.  Sims  was  propofed  by  Dr.  Burges,  under  the 
bye-law  referred  to  by  Lord  Kenyon,  the  college  refufed  to 
enter  into  a  ballot^  under  a  pretence  that  the  propofal  was  not 
feconded,  which  is  not  required  by  the  bye-law.  Lord  Ken- 
yon's  knowledge  of  the  honour  and  good  faith  the  college  dif- 
played  upon  that  occafion,  might  have  led  him  to  be  cautious 
in  confiding  the  extenlion  of  a  right,  which  could  be  fecured 
by  law,  to  a  body  who  had  fo  betrayed  their  engagement, 

f  Notwithftanding  this  obligation,  to  which  they  were 
bound  to  adhere  by  their  enaftment  of  the  law;  to  which  they 
were  additionally  pledged  by  urging  it  as  a  plea  for  the  deci- 
fion  they  obtained;  notwithftanding  it  was  rivetted  by  this 
folemn  charge  and  adjudication  of  Lord  Kenyon;  the  college 
immediately  afterwards  refvfed  to  enter  into  a  ballot  to  admit  to 
examination  Dr.  Wells,  icilhin  the  Jlrifl  terms  of  this  bye-law, 
propofed  by  Dr.  Pitcairn ! 

lib 
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I  fee  nothing  unreafonable  in  the  bye-law,  when 
I  find  that  the  bifliops  will  not  fatisfy  themfelvcs 
by  enquiring  in  any  indefinite  manner  into  the 
characler  of  thofe  who  apply  for  orders,  but  will 
infift  upon  teftimonials  figned  by  a  great  number 
of  clergyman ;  when  I  find  every  man  is  doubting 
and  diftrufting  his  own  erring  judgment,  and 
does  choofe  to  refort  to  other  tefls  of  fitnefs,  and 
they  appear  the  moft  reafonable  that  can  be,  I 
think  thefe  gentlemen  difcharge  their  duty,  and 
that  this  is  a  reafonable  bye-law*;  upon  thefe 
grounds,  without  going  further  into  the  topics 
which  have  been  argued,  and  which  I  wifli  had 
not  been  gone  into  upon  former  occafions,  at 
lead  by  the  Bench,  becaufe  I  do  think  it  has 
been  attended  with  uneafy  confequences,  that 
it  has  raifed  a  great  deal  of  anxiety  in  the  minds 

of 

*  The  analogy  of  the  praftice  of  the  church  and  the  bar 
only  countenances  the  requiring  of  tefts  auxiliary  to  examina- 
tion, but  not  impofing  unreafonable  dekv,  and  almoft  infupe- 
rable  obftacles.  The  fignatures  of  three  clergymen  may  be 
obtained  by  any  candidate  of  good  charaftcr  for  holy  orders  in 
one  day,  and  no  refpeftable  ftudent  of  law,  eligible  and  defi- 
rous  to  be  admitted  to  the  bar,  was  ever  delayed  admiflion 
for  want  of  a  member  of  the  inns  of  court  to  propofe  him. 
Allowing  the  full  weight  of  thefe  analogies,  and  of  every 
argument  which  could  poffibly  operate,  Lord  Mansfield,  one 
of  the  cleareft,  wifeft,  moft  difpafRonate,  and  unbiafled  judges 
that  ever  fat  upon  the  bench,  did  not  think  this  bye-law  rea- 
fonable. There  is  good  reafon  for  believing,  that  fome  of  the 
iiighell  legal  authorities  in  this  country  agree  M'ith  Lord 
Mansfield  in  that  opinion. 


[    467  ] 

of  the  parties,  and  led  on  to  a  litigation  which, 
perhaps,  would  not  have  taken  place  if  it  had 
not  been  for  that*,  I  am  bound  upon  my  beft 
judgment  to  refufe  this  application." 

Mr.  Jujiice  AJJihurJl.  "  Though  this  queftion 
has  taken  a  very  long  time  in  difcuffion,  I  think 
it  is  now  reduced  into  a  very  narrow  com- 
pafs. 

The  gentlemen  who  are  of  counfel  for  Dr. 
Stanger,  do  not  contend  that  by  being  a  licentiate 
of  the  faculty,  he  is  ipfo  fa61:o  become  a  member 
of  the  body  J  they  only  fay,  that  every  man  who  is 
fit  to  praftife  has  a  right  to  offer  himfelf  for  exa- 
mination without  any  fuperadded  qualification; 
and,  therefore,  upon  that  account,  the  bye-law 
requiring  every  perfon  before  he  can  be  admitted 
a  licentiate,  to  be  a  do£lor  of  one  of  the  two 
univerfities  of  England,  or  that  of  Dublin,  in 

order 

*  It  is  impoflible  that  a  body  of  men  fo  numerous,  en- 
lightened, and  independent,  as  the  phyficians  of  London, 
could  tamely  fubmit  to  a  privation  of  thofe  profeflional  ho- 
nours and  advantages,  which  every  principle  of  equity  and 
policy,  and  apparently  of  law,  entitled  them  to,  if  Lord  Mans- 
field had  not  decided  that  every  competent  phyfician  had  a 
legal  claim  to  be  admitted  a  fellow  of  the  college.  Until  a 
fyftem  be  adopted  which  fliall  extend  admiffion,  as  a  matter 
of  right,  on  impartial  grounds,  to  all  who  are  duly  qualified,  it 
would  be  vain  to  expeft  their  acquiefcence. 

Hh  2 


[    468  ] 

order  to  entitle  him  to  offer  himfelf  for  examina- 
tion, is  in  itfelf  a  void  bye-law*. 

"  All  corporations  have  a  power  inherent  in 
their  original  conftitution,  of  making  bye-laws, 
and  of  courfe  fuch  kind  of  bye-laws  as  concern 
the  regulation  of  their  own  body.  The  fole 
queftion  then  is,  is  this  a  bye-law  of  regulation 
or  is  it  notf?  My  Lord  Mansfield  (whofe  opi- 
nion has  been  much  relied  upon)  fays  fuch  as 
only  require  a  proper  education,  and  fufficient 
degree  of  fkill  and  qualification,  may  ftill  be  re- 
tained; there  can  be  no  objeftion  (he  fays)  to  a 
caution  of  this  fort,  and  the  rather,  if  it  be  true, 
that  there  are  fome  amongft  the  licentiates  unfit 
to  be  received  into  any  fociety;}:.  It  does  appear 
to  me  very  clear,  that  this  bye-law  may  properly 

be 

*  The  licentiates  do  not  infift  that  every  man  who  is  fit  to 
praftife  merely,  but  that  every  well  educated  Jt/iyfcian  of  good 
charader  is  entitled  to  this  right.  The  college,  previoufly  to 
granting  a  licence,  require  tefls  of  graduation  and  refidence  in 
fome  univerfity. 

f  The  queftion  undoubtedly  is,  whether  it  be  a  good  and 
legal  bye-law  of  regulation? 

%  If.  there  be  among  the  licentiates  men  who  are  unfit  to 
be  received  into  any  fociety,  the  college  betray  their  truft  by 
giving  them  a  teftimonial  of  learning  and  probity,  and  by  fuf- 
fering  them  to  pradife.  But  if  in  the  numerous  body  of  licen- 
tiates, exceptionable  perfons  be  found,  that  is  a  good  reafon 
■for  excluding  fuch  charafters:  but  why  exclude  thofe  who,  as 
Lord  Mansfield  faid,  would  do  Imimti  i»  auy  fociety  ? 
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be  confidered  as  a  bye-law  merely  of  regulation, 
and  Lord  Mansfield  admits  that  fuch  as  only 
require  a  proper  educaiion,  may  ftill  be  retained ; 
what  then  can  be  a  more  fit  or  a  fafer  teft  of  a 
proper  education  and  fitnefs  than  the  having 
ftudied  fourteen  years  in  one  of  our  learned  uni- 
verfities,  and  after  having  been  examined  by 
perfons  competent  to  the  fubjeft,  and  been  ad- 
mitted to  a  degree  of  doflor  in  phyfic*?  This,  it 
fliould  feem  to  me,  would  prevent  in  limine  the 
danger  of  that  happening  which  Lord  Mans- 
field complains  of,  the  admiffion  of  perfons 
among  the  licentiates  who  are  unfit  to  be  re- 
ceived into  that  fociety|j  indeed  the  legiflature 
itfelf,  fo  along  ago  as  the  fourteenth  and  fifteenth 
of  Henry  VIII.  has  (hewn  its  opinion  refpe£ling 
how  much  ftrefs  ought  to  be  laid  upon  fuch  a 
kind  of  teft,  for  therein  fpeaking  about  country 
phyficians,  the  legiflature  fays,  that  no  perfon 
fhall  be  fuffered  to  pra£tife  phyiic  in  England, 
until  fuch  time  as  he  has  been  examined  in  Lon- 
don, by  the  prefident  and  three  elects,  and  has 

from' 

*  To  have  ftudied  in  Edinburgh  and  other  fchools,  where 
phyfic  is  taught,  would  be  a  more  fit  and  a  fafer  teft. 

f  The  learned  judge  feems  to  be  of  opinion,  that  it  would 
be  better  if  the  licence  to  prailife  as  well  as  incorporation 
were  confined  to  graduates  of  Oxford  and  Cambridge,  that  is, 
if  all  the  phyficians  in  this  metropolis,  were  educated  where  the 
means  of  inftruftion  are  fo  inferior,  that  not  one  ftudent  in 
phyfic,  out  of  one  hundred,  is  educated  there. 
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from  them  letters  teftimonial  of  their  approbation 
and  examination;  and  then  it  goes  on,  except  he 
be  a  graduate  of  Oxford  or  Cambridge,  who  hath 
accompliflied  all  things  for  his  form  without  any 
grace.  So  high  an  opinion  have  the  legiflature  of 
that  teft,  that  they  difregard  every  other  qualifi- 
cation, provided  a  man  has  that,  they  do  not 
even  require  him  to  undergo  an  examination  for 
the  pra£lice  in  the  country.  If  the  legiflature  at 
that  time  laid  fo  great  a  ftrefs  upon  it,  one  may 
fairly  infer,  that  it  is  not  fuch  a  teft  of  admilTion 
as  ought  now  to  be  found  fault  with*. 

"  It  is  not  unnatural  to  fuppofe,  that  on  the 
great  increafe  of  London,  and  the  number  of 
candidates  that  applied,  many  of  whom,  perhaps, 
were  of  low  education,  and  not  fit  to  be  received 
into  the  body,  that  they  thought  it  more  fit  to 
ftop  that  inconvenience  in  limine ;  for  otherwife 
that  learned  body  would  have  had  fo  many  peo- 
ple prefled  upon  them,  that  they,  perhaps,  would 
have  found  it  impoflTible  to  do  their  duty  to  the 

public, 

*  That  exemption  in  favour  of  graduates  of  the  Englifti 
univerfities,  was  by  no  means  granted  on  account  of  their  fupe- 
riority  as  fchools  of  phyfic,  but  becaufe  their  graduates  muft: 
have  given  tefts,  which  other  praftifers  or  pretenders  might, 
or  might  not,  have  given.  That  the  crown  and  parliament 
were  fenfible  of  the  inferiority  of  Oxford  and  Cambridge,  as 
fchools  of  phyfic,  when  the  charter  and  aft  of  parliaitient  were 
granted,  may  be  inferred  from  a  variety  of  circumftanies.  See 
p.  41.44.  74. 
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public,  as  profeflional  men,  by  adminiftering  their 
afliftance,  as  their  whole  time  might  have  been 
entirely  filled  up  with  that  one  purfuitj  and, 
therefore,  by  putting  this  very  proper  check,  by 
making  it  neceflfary  that  they  fhould  be, of  one 
of  the  learned  univerfities  in  this  country,  or  of 
Dublin,  before  they  fhould  have  even  a  title  to 
come  and  infift  upon  an  examination,  they  ap- 
pear to  me  by  this  bye-law  of  regulation  to  have 
placed  fuch  a  guard  as  was  very  fit  to  be  im- 
pofed*.  I  would  not  be  thought  to  infer,  that 
the  gentleman  now  applying,  is  in  any  degree 
deficient  in  any  qualification,  either  of  a  gentle^ 
man  or  a  fcholar,  I  believe  he  is  very  much  the 
reverfe,  I  believe  him  to  be  perfeftly  competent; 
but,  however,  general  laws  cannot  give  way  to 
individual  cafes,  and  as  this  law  has  been  of  fo 
long  {landing,  and  we  muft  fuppofe  it  is  found  to 
be  attended  with  general  convenience  f,  we,  there- 
fore, 

*  The  learned  judge  is  entirely  miftaken  in  this  fuppofition. 
The  regulation,  fo  far  from  being  adopted  in  limine,  was  not 
adopted,  fo  as  to  confine  examination  for  the  fellovvfliip  to 
thofe  who  had  ftudied  in  Oxford,  Cambridge,  or  Dublin,  till 
above  200  years  after  the  charter  was  granted.  Befides,  the 
college  examine  thofe  for  a  licence  whom  they  refufe  to  exa- 
mine for  incorporation,  which  occupies  as  much  time  and 
attention,  the  examiners  are  alfo  paid  for  each  examination, 
and  would  rather  be  difpofed  to  increafe  than  diminifti  the 
number.  On  no  probable  fuppofition  could  the  number  of 
candidates  occafion  any  inconvenience. 

f  A  prefumption  of  benefit  from  any  ufage,  can  only  be  in- 
ferred where  pofitive  difadvantages  cannot  be  made  to  appear. 
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fore,  ought  to  abide  by  it;  and,  therefore,  I  en- 
tirely concur  with  my  Lord  Kenyon,  that  this 
being  a  bye-law  of  regulation,  it  is  fit  to  be  con- 
tinued." 

Mr.  Jujlice  Grofe.  "  This  motion  calls  upon 
the  court  to  grant  a  mandamus  to  compel  the 
college  of  phyficians  to  examine  Dr.  Stanger, 
that  he  may  after  fuch  examination  be  admitted 
a  fellow  of  the  college.  This  being  a  motion 
for  a  mandamus  to  a  body  incorporated  by  char- 
ter, we  muft  fee  that  we  are  authorized  in  what 
we  do  by  that  charter,  or  by  fome  bye-law  found- 
ed upon  the  charter,  or  fome  ufage  founded 
upon  fome  bye-law. 

"  It  is  to  be  obferved,  that  this  is  not  a  pre- 
criptive  corporation,  it  can  claim,  and  infaEl  it  does 
claim,  nothing  but  from  the  charter  and  the  a5l  of  Jiar- 
liament  which  confirms  that  charter'* .  On  examin- 
ing the  aft  of  parliament  and  the  charter,  it 
feems  to  me  that  King  Henry  VIII.  erefted  a 
corporation,  confiding  of  a  prefident,  feven  elefts, 
and  an  indefinite  number  of  fellows  and  com- 
moners.   The  election  of  a  prefident  is  by  the 

charter 

*  Where,  either  in  fact  or  by  implication,  does  the  charter 
or  aft  authorize  the  college  to  confine  admiliion  to  the  gra- 
duates of  Oxford  or  Cambridge;  or  to  exaft  more  rigorous 
teds  from  phyficians  educated  in  one  univcrfity  than  in 
another? 
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chtirter  to  be  annual,  fo  is  the  ele£lion  of  the 
four  lupervifors,  who  are  to  have  the  govern- 
ment of  all  phyficians  pra£lifing  the  faculty  of 
medicine  in  the  city  of  London,  and  its  fuburbs, 
and  feven  miles  round.  The  elefts  are  to  be 
chofen  whenever  there  is  a  vacancy,  within  thirty 
or  forty  days. 

"  It  appears  that  the  intention  of  the  charter 
was  to  put  an  end  to  the  mifchief  occafioned  by 
the  ignorance  and  the  avarice  of  fome  empirics, 
who  in  reality  knew,  nothing  of  the  fcience  of 
medicine;  for  this  purpofe  the  charter  meant  to 
ereft  and  perpetuate  a  college  conjijiing  of  /ihyji- 
cians*,  to  give  them  a  power  of  elefting  officers 
for  particular  purpofes;  of  making  bye-laws  and 
ordinances ;   of  admitting  perfons  under  their 
feal  to  the  practice  of  phyfic,  and  prohibiting  all 
but  thofe  perfons  from  praftifing;  of  punifhing 
fuch  as  praftifed  improperly,  and  of  fupervifing 
the  medicines  and  the  prefcriptions,  for  that,  I 
think,  is  a  provifion  in  the  charter.   The  great 
objefl:,  however,  was  to  prevent  ignorant  preten- 
ders from  pra£lifmg,  and  to  admit  thofe  who 
w'ere  in  the  language  of  the  a6l,  difcreet  and 
groundly  learned  in  phyfic  to  pra£tifef.  Thefe 

are 

*  It  was  to  con  fill:  of  /i/iji/icians,  not  of  graduates  of  Ox- 
ford and  Cambridge,  and  fuch  others  alone  as  they  chofe. 

f  The  difcreet  and  groundly  learned  were  to  be  admitted  to 
pr^idife  as  members  of  the  commonalty  and  Jiolitic  body  by  the  ex- 

prefs 
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are  the  great  objefrs,  and  for  this  purpofe  the 

appointment  is,  as  I  faid  before,  of  prefident, 
ele£ls,  and  fupervifors.  • 

"  I  obferve,  that  how  or  when  the  fellows  are 
to  be  chofen  or  admitted,  is  not  fpecified  any 
where  in  the  charter,  but  it  is  left  to  the  difcre- 
tion  of  the  perfons  named  in  it  to  provide  for*, 
under  the  general  power  given  them  to  perpe- 
tuate the  corporation,  and  to  make  ftatutes  and 
ordinances  for  the  well  governing,  fupervifion, 
and  dire£lion  of  the  college,  and  all  the  men 
praftifing  phyfic.  The  charter  is,  therefore,  to- 
tally filent  as  to  any  eleftion  of  a  fellow,  and  as 
to  any  examination,  an  examination  is  inciden- 
tal to  an  elcftion,  and  the  charter  being  filent  as 

to 

prefs  words  of  the  ftatute.  See  note  to  Lord  Kenyon's  fpeech, 
p.  454. 

*  The  terms  of  the  charter  warrant  a  direftly  oppofite  con- 
clnfion.  The  grant  was  to  the  perfons  named  in  it,  and  to  all 
other  men  of  the  fame  faculty.  It  allowed  the  perfons  named  no 
difcretion  with  refpcft  to  admiffion  in  the  firft  inftarice.  The 
charter  fpecifies  the  qualifications  for  incorporation,  which  im- 
plies that  no  difcretion  was  to  be  exercifed,  but  that  of  afcertain- 
ing  and  determining  whether  candidates  pofTefTed  the  requifitcs 
mentioned  in  an  adequate  degree.  The  flatute  was  prayed  for, 
in  the  name  of  the  fame  perfons  to  whom  the  charter  had  been 
granted,  and  in  the  name  of  all  other  men  of  the fame  faculty,  which 
implies  that  no  difcretion  of  limiting  the  admiffion  of  men  of  the 
faculty  duly  qtiallfied,  had  been  exercifed  dining  the  time  which 
elapfed  between  the  charter  and  a6l  of  parliament.  Lord 
Mansfield  was  decidedly  of  opinion  that  the  college  had  not  a 
difc-etionary  power  of  rejet^ting,  which  is  fanftioncd  by  Lord 
Kenyon. 
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to  the  ele£lion  and  examination,  what  have  the 
college  done  ?  They  have  made  bye-laws  by  which 
Ihey  have  afcertained,  as  I  conceive,  the  criteria 
of  fitnefs  of  future  candidates,  and  have  pointed 
out  the  manner  of  education ;  the  circumftarices 
under  which,  and  the  perfons  by  whom  they  may 
be  named  as  candidates  *. 

"  But  to  thefe  there  are  obje£tion5 ;  one  ob- 
je£tion  is,  that  the  bye-laws  are  illegal.  They 
particularly  obje£t  to  one,  by  which  perfons  are 
required  to  be  graduates  of  the  univerfities  of 
Oxford,  Cambridge,  or  Dublin ;  the  objection  is, 
that  it  fuperadds  a  qualification.  It  does  not 
feem  to  me  to  fuperadd  a  qualification ;  I  con- 
ceive that  it  is  only  afcertaining  a  criteria  of  fit- 
nefs f .    But  it  is  faid,  for  that  was  ftrongly  in- 

fifted 

*  The  charter  does  not  point  out  when  and  how  the  college 
are  to  eleii",  but  by  a  clear  defcription  of  thofe,  who  are  to  con- 
ftitute  the  college  which  impiicB  the  obligation  of  eleding  per- 
fons within  that  defcription,  both  the  charter  and  ftatute  point 
out  who  are  to  be  elefted.  The  college  are  bound  to  preferve 
the  fucceffion  agreeably  to  the  original  incor/toration  and  defcrijt- 
tion.  The  criteria  of  fitnefs,  which  may  be  reafonably  re- 
quired, muft  accord  with  the  qualifications  exprefled  or  clearly 
implied. 

-}•  Though  it  may  afcertain  a  criterion  of  fitnefs,  if  that  cri- 
terion be  indifpenfibly  required  without  being  indifpenfibly 
neceflary,  and  to  the  exclufion  of  equal  or  better  tefts  of  the 
fame  nature,  it  is  a  fuperadded  qualification,  which  may  defeat 
the  intent  of  the  charter,  and  which,  in  fa£t,  changes  the  ori- 
ginal conflitution  of  the  college. 
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fifted  upon  by  a  learned  gentleman  who  argued 
the  other  day;  that  being  hcentiates  they  have 
an  inchoate  right.  If  by  an  inchoate  right  is 
meant,  that  they  had  thereby  one  qualification, 
which  added  to  other  qualifications,  may  in  fu- 
ture give  them  a  right,  I  admit  it  in  this  fenfe ; 
but  then  they  muft  have  the  other  qualifications 
in  order  to  be  examined,  and  what  thefe  qualifi- 
cations fliall  be,  thofe  who  are  by  the  charter 
conflituted  the  judges  of  fitnefs,  are  alone  by  the 
charter,  in  my  opinion,  felefted  to  fix  and  point 
out  *.  If  by  this  inchoate  right  any  thing  more  , 
is  meant,  I  confefs  I  cannot  afiTent  to  the  propo- 
fition. 

"  I  cannot  help  obferving,  that  it  is  admitted 
by  the  motion,  that  the  college  have  a  right  to 
infill  that  they  (hall  be  examined  as  a  tefl;  of  their 
capacity  and  fitnefs.  But  this  right  is  noi  ex- 
prefsly  given  them  by  the  charter ;  there  is  not 
one  word  faid  of  anv  oblisration  either  to  admit 
or  to  examine,  but  it  is  incidental  to  them,  as 
having  the  power  of  admitting  of  making  bye- 
laws, 

*  This  would  be  an  unqualified  power  of  requiring  whatever 
qualifications  they  pleafe.  What  other  qualifications  befides 
being  grave,  difcrect,  grountily  learned,  and  dcejily  Jiudied  in  phy- 
fic,  can  be  required  confiftentiy  with  the  charter  and  aft,  or 
with  the  nature  of  the  inftitution  ? 
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laws,  and  judging  whether  they  are  fit  or  not*. 
Now  if  they  have  that  power — I  refort  to  the  ex- 
preffions  of  the  learned  Lord,  in  confequence  of 
whofe  opinion,  I  take  for  granted,  this  motion 
was  thought  of  j  my  Lord  Mansfield  fays — It  is 
true  that  the  judgment  and  difcretion  of  deter- 
mining upon  this  Ikill,  ability,  learning,  and  fuf- 
ficiency  to  exercife  and  prafitife  this  profeffion,  is 
trufted  to  the  college  of  phyficians;  and  this 
court  will  not  take  it  from  them,  nor  interrupt 
thejti  in  the  due  and  fircfier  exercife  of  it.  The 
fame  reafon,  in  my  opinion,  that  authorizes  them 
to  judge,  gives  them  a  power  of  fixing  upon  the 
mode  of  judging,  and  I  conceive  they  are  much 
better  judges  of  the  mode  than  we  fitting  here  can  be  f . 
They  have  made  it  a  rule,  that  every  candidate 

fliould 

*  Without  examination,  the  fitnefs  of  candidates  could  not 
be  afcertaint  d ;  without  admiffion,  the  fucceffion  could  not  be 
preferved.  Thele  duties,  without  being  mentioned,  are  ob- 
vioufly  impHed,  becaufe  the  college  could  not  fubfift  without 
them.  But  the  filence  of  the  charter  with  refpeft  to  thefe  ob- 
vious duties,  does  not  imply  a  power  of  arbitrary  limitation, 
which  might  defeat  the  intent  of  the  grant,  or  alter  the  nature 
of  the  fucceffion. 

f  Moft  corporations  might  be  better  judges  of  the  mode  of 
admitting  their  members  than  courts  of  law,  provided  they 
were  dijimercjled  and  unhiajjed ;  but  as  it  frequently  happens 
that  corporate  bodies,  or  thofe  who  direft  them,  are  interefled 
parties^  it  has  been  wifely  eftabliflied  that  they  fliall  be  con- 
trouled  by  impartial  courts  of  law,  and  obliged  to  aft  in  con- 
formity with  the  grants  of  the  crown  and  afts  of  the  legif- 
lature. 
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fliould  be  of  fuch  a  Handing ;  fliould  be  propofed 
by  a  fellow,  and  having  fuch  previous  qualifica- 
tions, Ihould  be  propofed  by  the  prefident ;  thefe 
feem  the  chief  bye-lavv's  that  are  now  complained 
of. 

"  I  muft  confefs  that  I  think  thcfe  bye-laws 
are  reafonable ;  and  I  fee  nothing  inconfiftent 
with  the  charter  in  requiring  thefe  qualifications, 
any  more  than  there  is  in  infifting  upon  thofe 
modes  of  education,  which  my  Lord  Kcnyon  and 
my  brother  have  juft  alluded  to,  and  which  it  is 
unneceflary  for  me  to  repeat.  And  I  obferve 
that  Lord  Mansfield,  in  the  paflage  ftated  by  my 
brother  Aflihurft,  fays,  fuch  of  them  (fpeaking  of 
bye-laws)  as  only  require  a  proper  education,  and  a 
fufficient  degree  of  Jh'tll  and  qualificationy  may  Jlill  be 
retained.  In  purfuance  of  that  opinion  of  Lord 
Mansfield  the  college  have  framed  a  fyftem  of 
bye-laws,  by  which  the  perfons  to  be  admitted 
fellows  are  required  to  be  graduates  of  the  uni- 
verfities  of  Oxford  or  Cambridge,  or  Dublin, 
where  they  may  have  had  a  proper  education  j 
and  their  being  graduates  will  be  the  teft  of  their 
having  thofe  requifities  of  learning  and  morality 
which  make  them  fit  fubjefts  of  examination  for 
the  purpofe  of  this  admiffion.  In  the  making  of 
thefe  bye-laws,  I  think  the  college  have  fliewn  a 
due  and  proper  attention  to  execute  faitlifully  the 

truft 
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trufi:  repofed  in  them ;  to  attain  the  purpofes  in- 
tended by  the  charter,  namely,  to  give  the  public 
a  fucceffion  of  men  whofe  fkill  may  adminifter 
relief  and  comfort  to  their  fellow  creatures  la- 
bouring under .  the  difeafes  incident  to  human 
nature,  and  whofe  learning  and  abilites  may 
regulate  in  future  the  pra£lice  of  that  fcience,  of 
which  the  members  of  this  college  have  been  for 
the  laft  century  the  ornament,  as  well  as  the 
admiration  of  the  age  in  which  they  have  lived  *. 
This  feems  to  me  the  real  ground  upon  which  I 
am  warranted  in  refufing  this  mandamus." 

Mr.  Jujiice  Lawrence.  "  This  is  an  application 
for  a  mandamus  to  compel  the  college  of  phyfi- 
cians  to  examine  Dr.  Stanger,  in  order  that  he 
may  be  admitted  a  fellow  or  member  of  the  col- 
lege of  phyficians ;  and  the  foundation  of  the  ap- 
plication is,  that  Dr.  Stanger,  by  having  been 
admitted  to  pra61:ife  phyfic,  is  become  what  is 
defcribed  in  this  charter,  one  of  the  homines  fa- 
cultatis,  which,  it  is  faid,  gives  him  a  right  to 
admiffion,  if  on  examination  he  (hall  be  found 
fit,  and  that  every  bye-law  which  at  all  militates 
with  the  admiffion  of  any  perfon  who  is  a  licen- 
tiate, is  a  bad  bye-law. 

«  Dr 

*  The  greateft  ornaments  of  the  faculty  of  phyfic  have  been 
either  excluded  the  college,  or  admitted  in  an  indirect  manner. 
See  p.  82. 
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"  Dr.  Stanger's  counfel  have  been  under  the 
neceflity  of  infifting  on  the  licence  giving  him  a 
right  to  examination  ;  for  if  the  being  admitted  a 
member  of  the  body  be  matter  of  ele£lion,  it  is 
immaterial  whether  the  bye-laws  be  good  or  bad. 
It  feems  to  me,  that  the  infufliciency  of  the  pro- 
vifions  of  the  ftatute  3  Henry  VIII.  probably 
gave  rife  to  this  charter ;  the  obje6t  of  which  was 
to  eftablifli  a  better  mode  of  determining  who 
were  proper  pcrfons  to  be  licenfed  to  praftife 
phyfic,  and  to  prevent  the  practice  of  ignorant 
empyrics.    If  this  was  the  objeft  of  the  charter, 
it  was  not  neceflary  that  all  men  of  the  faculty 
fliould  be  members  of  the  body* ;  all  that  was 
neceffary  was,  that  it  fhould  be  compofed  of  a 
fufficient  number  of  learned  and  difcreet  prac- 
tifers  of  phyfic,  who  fliould  have  a  power  of  con- 
tinuing the  fucceflion  in  perfons  of  the  fame 
defcription  with  themfelves;  and  that  fuch  per- 
fons fliould  have  the  power  of  authorizing  other 
people  to  pra£tife,  and  of  reftraining  thofe  from 
pra£tifing  who  were  unfit  to  pra6tife.    If  this 

were 

*  This  was  no  doubt  one  and  a  main  ohjcA  ;  but  did  thofe 
phyficians  who  planned  and  obtained  the  charter  mean  to  fe- 
cure  no  benefits  for  the  profeffion  itfelf  ?  Were  the  privileges 
and  exemptions  granted  by  the  crown  and  parliament  not  in- 
tended as  benefits  to  the  homines  facultatls?  Were  the  honours, 
endowments,  and  tvealth,  which  were  likely  to  be  accumulated 
in  fuch  a  body  politic,  intirely  out  of  the  contemplation  of  thofe 
who  obtained  and  granted  the  charter  and  aft  ? 
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were  the  obje£l  of  the  charter,  it  does  not  feem 
to  me  to  have  been  meant  that  the  governors 
fhould  exceed  thofe  to  be  governed ;  or  that  the 
power  of  making  laws  to  govern  this  body  (hould 
be  given  to  a  greater  number,  when  it  might 
be  more  properly  exercifed  by  a  fmaller  num- 
ber *. 

"  It  is  faid,  that  it  is  a  miftake  to  fuppofe  that 
admitting  the  licentiates  to  be  members  of  this 
college,  will  extinguifh  the  perfons  to  be  go- 
verned, becaufe  when  they  become  members  of 
the  college,  they  are  ftill  perfons  to  be  governed. 
It  is  certainly  true,  that  by  the  provifions  of  this 
charter,  thofe  that  are  members  of  the  college 
will  be  fubjeft,  as  all  the  members  of  a  corpora- 
tion are,  to  the  government  of  that  corporate 
body.  But  it  is  admitted  by  the  counfel  on  be- 
half of  Dr.  Stanger,  that  there  were  two  diftinft 

claffes 

*  If  incorporation  might  be  confined  to  the  few  who 
could,  and  who  alone  do  afcertain  the  qualifications  of  others  for 
pradifing,  the  college  might  be  reduced  to  a  prcfident  and 
four  cenfors,  diminiflied  ftill  farther  than  even  Mr.  Warren 
contended,  who  admitted  the  neceffity  of  eight  members:  but 
the  power  of  examining  and  authorizing  to  praftife  is  only 
one  objeft,  and  if  it  were  the  fole  fun(?lion  of  the  college, 
the  words  of  the  charter  and  aft  coupled  with  the  words  of 
the  preceding  ftatute  third  Henry  VIII.  clearly  prove,  that 
thofe  who  have  been  apjiroved^  are  eligible  to  exercife  it. 

I  i 
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clafiTes  under  the  charter,  that  fonie  Jierfom  were 
to  /iraSiife*  who  might  not  be  fellows  of  the 
college;  then  it  would  have  the  effcft  of  extin- 
guifhing  one  clafs  of  perfons  to  be  governed,  and 
extinguifhing,  in  a  way  not  for  the  advantage  of 
the  public,  that  clafs,  which  it  is  the  objefct  of 
the  charier  to  govern,  namely,  thofe  that  pra6fife 
phyficf. 

*  Mr.  Chanibrc  in  his  argument  has  contend- 
ed, that  the  omncs  homines  ejufdem  facultatis, 
may  be  conflrued  to  mean  the  individual  mem- 
bers of  the  cor])oration ;  but  if  fo,  how  can  the 
bye-laws  be  made  to  affect  the  licentiates?  be- 
caufe  if  they  are  to  be  confidered  as  members  of 
the  body,  perfons  then  would  be  entitled  to 
pratlife  phyfic  without  being  fubjefl  to  their 
bye-laws,  becaufe  bye-laws  operate  only  upon 

thofe 

*  It  is  conceded,  that  perfons  might  be  authorized  by  the 
college  to  praitife,  without  being  admitted  corporators,  pro- 
vided they  were  not  duly  qualified  for,  or  declined  the  fellovv- 
fl)ip;  but  it  is  denied  that  fuch  provifion  in  the  charter  autho- 
rizes the  rejedlion  of  thofe  who  are  duly  qualified. 

f  If  by  extinguifliing  one  clafs  as  they  now  exift,  depre- 
ciated by  a  ftigma  of  inferiority,  and  depreflcd  by  many 
obftacles  to  their  advancement,  they  could  be  revived  under  a 
new  defcription,  with  additional  incitements  and  opportunitie- 
to  be  ufeful,  it  would  be  manifeflly  for  the  advantage  of  tiic 
public,  as  well  as  the  profeffion.  See  p.  115. 
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thofe  who  are  members  of  the  body*^  the  claufe 
in  the  charter  that  gives  the  exemption  from 
ferving  on  juries,  fpeaks  of  the  perfons  exercifmg 
the  faculty  of  phyfic  in  London,  and  feven  miles 
round,  as  contradiftinguiflied  from  the  members 
of  the  college,  '  nec  prefidens  nec  aliquis  de 
*  collegio  prcediiSlo  medicorum,  nec  fuccelTores  fui 
'  nec  eorum  aliquis  exercens  facultatem  illam  f 
therefore  it  does  feem  to  me,  that  thofe  who  are 
called  the  homines  facultatis  in  this  charter,  are 
not  the  individual  members  of  the  college;  it 
was  for  the  government  of  them  that  this  charter 
was  inflituted;  therefore  I  do  feel  the  argument, 
that  if  the  licentiates  were  all  to  become  mem 
bws  of  the  college,  it  would  be  extinguifliing 
thofe  perfons  who  were  in  the  view  of  the 
legiflature  at  the  time  that  this  charter  was 
granted. 

«  It 

*  All  who  praftife  phyfic  withui  the  jiirifdi^tion  of  the 
college,  whether  members  or  not,  are  fubjeft  to  the  fuper- 
vifion  and  controul  of  the  cenfors;  they  are  equally  amenable 
to  the  legal  regulations  or  bye-laws  of  that  board.  The  words 
of  the  charter  are,  "  habeant  fupervifum,  &c.  fingiilorum  me- 
*'  dicorum,  aliquo  modo  utentium  facultate  medicinae,"  &c.>- 
the  words  are  explicit,  and  confirmed  by  ad  of  parliament. 
They  undoubtedly  authorize  the  extenfion  of  fuch  regulations 
as  are  necefiary  and  reafonable,  for  accorapliftiing  the  end  of 
the  charter,  to  all  perfons  defcribed  by  it. 

f  The  word  eorum  here  applies  to  thofe  inferior  pradi- 
tioners  who  might,  and  for  a  long  time  did,  praftife  under  the 
permiflion  of  the  college ;  but  the  homines  facultatis  were  ex- 
prefsly  incorporated. 

I  i  2 
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-  It  was  faid  by  Mr.  Chambre,  that  there  might 
be  fome  perfons  who  might  choofe  to  praftife 
phyfic,  who  might  not  choofe  to  become  corpo- 
rators, and  thereby  to  be  fubje£t  to  the  burthens 
ot  the  different  offices  impofed  upon  them,  and 
that  this  would  fupply  the  ckfs  to  be  governed 
by  the  fellows  of  the  college;  but  that  is  impro- 
bable; it  is  not  to  be  fuppofed  that  as  the  prin- 
cipal objeEl  of  the  charter  was  to  incorporate,  thofc 
%vho  were  Jkilled  in  phyfic*,  and  to  prevent  thofe 
from  pra£li(ing  who  were  unfit,  that  they  to 
whom  the  charter  was  offered  would  refufe  the 
advantages  of  this  corporation •]■.   If  it  occurred 

to 

*  If  it  was  the  Jirhidpal  ohjeR  of  the  charter  to  incorporate 
thofe  who  were  Jkilled  hi  fihyfic^  what  can  be  legally  required 
from  candidates  for  incorporation  beyond  proof  of  adequate 
opportunities  for  attaining,  and  tefts  of  aftually  poffeffing  that 
Jkillf  How  can  any  limitation,  becaufe  the  funcflions  of  the  col- 
lege can  be  difcharged  by  a  few,  be  confident  with  this  principal 
objedl?  How  can  any  limitation  to  the  graduates  of  univer- 
lities,  which  may  be,  and  in  faft  are  the  worft  medical  fchools 
in  Europe,  be  confiftent  with  it?  How  can  bye-laws  which 
raife  obftacles,  almoft  infurmountable,  againft  the  beft  Jkilled  in 
Jiliyjic,  be  compatible  with  this  main  objed? 

f  Mr.  Juftice  Lawrence  aflerts,  that  it  was  \.\it principal  obje^ 
of  the  charter  to'  incorporate  thofe  who  were  Jkilled  in  pliyjic, 
and  contends  that  thofe,  who  were  eligible,  would  not  refufe  the 
advantage  of  being  tnembers.  This  opinion  will  at  leaft  juftify 
all  the  efTorts  of  the  licentiates  to  participate  in  thefe  advan- 
tages, to  which  that  Jkill  in  phyjic  gives  a  ////<•,  which  they 
believe  themfelves  pofTefled  of,  and  for  the  proof  of  which 
they  folicit  an  opportunity  of  giving  any  real  tefts  which 
have  ever  been  required. 
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to  the  crown  to  be  a  proper  thing  for  the  regu- 
Jation  of  the  faculty  of  phyfic,  that  every  phyfi- 
cian  fhould  be  a  member  of  this  body,  it  feems, 
that  inftead  of  doing  what  they  have  done,  they 
would  have  made  it  necelTary,  that  every  perfon 
who  praftifed  phyfic  in  London,  or  within  feven 
miles  round,  fhould  become  members  of  the 
body,  as  is  the  cafe  with  companies  in  fome 
cities  and  corporate  towns,  of  which  perfons 
carrying  on  certain  trades  are  obliged  to  be 
free  *. 

Now  feeing  that  there  is  an  uncertainty, 
perhaps,  in  fome  degree,  with  refpe£t  to  what 
may  be  the  meaning  of  the  words  omnes  homines 
ejufdem  facultatis,  it  feems  to  me,  that  the  ufage 
that  has  prevailed  ought  to  be  decifive,  efpecially 
as  the  ufage  is  confident  with  the  defign  of  the 
incorporation.   It  is  faid,  indeed,  that  the  ufage 
is  in  favour  of  Dr.  Stanger's  claim;  I  confefs  I 
cannot  fee  that.    It  has  been  faid,  there  have 
been  no  bye-laws  produced  earlier  than  a  hun- 
dred years  ago;  but  does  it  follow  that  before 
that  time  every  perfon  had  a  right  to  be  ad- 
mitted; 

*  The  charter,  by  conferring  honours  and  advantages  on 
thofe  competent  phyficians  who  choofe  to  become  members, 
fecured  an  adequate  and  ample  fucceflion  effeflually,  without 
impofing  an  obligation;  a  mode  which  has  been  generally 
adopted  in  charters.  Coercion  ought  never  to  be  employed 
where  it  can  be  difpenfed  with. 
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mitted;  Dr.  Stanger  has  not  produced  a  fingle 
inftance  of  any  perfons  being  admitted  into  this 
body  as  a  matter  of  right,  and  we  muft  there- 
fore take  it,  that  they  came  in  by  eleftion.  Then 
how  are  we  to  conftriie  this  charter,  when  Dr. 
Stanger  cannot  quote  a  fingle  inftance  of  any 
perfons  having  been  admitted  upon  this  claim 
he  makes,  from  the  time  of  the  granting  the 
charter  to  the  prefent  hour*.  I  think,  when  the 
title  fet  up  by  the  licentiates  is  a  little  examined, 
it  will  not  be  found  to  ftand  upon  fo  good  a 
ground  as  is  fuppofed  by  their  advocates;  for  if 
they  have  any  right,  it  muft  be  under  the  words 
of  the  charter,  '  quod  ipfi  omnefque  homines 
■  ejufdem  facultatis,  de  et  in  civitate  prjedifta 
'  lint  in  re  et  nomine,  unum  corpus  et  communi- 

'  tas 

*  If  t}y  election  Mr.  Juftice  Lawrence  mpans  a  ballot,  in 
which  the  college  might  exercife  their  judgment,  whether  the 
candidate  for  admiflion  was  duly  qualified  in  charailer,  learn- 
ing, and  fkill,  Dr.  Stanger  never  contended  that  he  had  a 
right  to  be  admitted'into  the  fellowfliip  without  fuch  ele£tipn. 
He  confequently  never  attempted  to  prove  that  any  perfon 
was  ever  incorporated  without  election.  Inftead  of  proving 
that  particular  individuals  had  been  admitted  through  the  title 
under  which  he  claimed,  it  was  proved,  that  the  ufage  had 
been  to  examine  and  admit  every  phyfician  qualified  in  learn- 
ing, fkill,  and  chara£ter,  during  more  than  a  century  and  a 
half  after  the  charter  was  granted,  and  that,  till  after  the  middle 
of  even  the  prefent  century,  it  was  the  ufage  to  examine  and 
admit  every  competent  phyfician,  wherever  educated,  provided 
he  had  purchafed  a  degree  of  mere  incorporation  at  Oxford  or 
Cambridge. 
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*■  tas  live  collegium  perpetuum;'  but  if  this  gave 
Dr.  Stanger  the  right,  the  college  could  not  refift 
his  claim,  though  he  would  not  fubmit  to  an 
examination.  If  every  homo  ejufdem  facultatis, 
within  London  or  feven  miles  round,  becomes 
incorporated  by  it,  it  feems  to  me  that  Dr.  Ar- 
cher went  the  right  way  to  work  when  he  faid, 
admit  me,  for  I  am  a  homo  facultatis,  and  the 
charter  incorporated  every  one  of  that  defcrip- 
tion.  The  charter  does  not  fay,  that  all  men  of 
the  faculty,  who  on  examination  fhall  be  found 
fit  to  become  the  governing  part  of  this  body 
fliall  be  admitted;  but  if  it  has  faid  any  thing  in 
their  favour,  it  has  given  them  the  right  as  foon 
as  they  become  men  of  the  faculty  f.  Suppofmg 
3L  charter  incorporated  all  the  weavers  of  a  town; 

a  man 

*  The  charter  Incorporated  all  of  the  faculty  who  had  been 
examined  and  approved,  under  the  prior  aft,  which  implied 
that  all  who  had  been  examined  and  approved,  as  duly  quali- 
fied  for  the  fellovvfliip,  were  to  be  admitted  in  future.  Bijt  the 
charter,  by  implication  at  leaft,  admits  that  a  clafs  with  inferior 
qualifications  may  be  allowed  to  praftife  without  being  mem- 
bers. The  college  during  a  long  period  autliorized  partial  and 
inferior  praftitioners,  apothecaries,  and  furgeons,  to  praftife 
merely,  but  lately  have  degraded  the  beft  educated  and  befl: 
qualified  phyficians  to  this  inferior  clafs.  Dr.  Archer  was 
examined  for  a  permiffion  to  praftife,  and  could  not  prove 
that  he  had  pafTed  that  fpecies  of  examination  which  candi- 
dates for  the  fellowfliip  undergo.  He  could  not  therefore  fay, 
he  was  a  homo  facultatis,  in  that  fenfe  which  gives  a  le;^al  title 
to  the  fellowfliip  without  farther  tefts. 
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a  man  who  ferves  an  apprenticefhip,  and  exer- 
cifes  the  trade  of  a  weaver,  has  a  right  to  be 
admitted.  In  the  prefent  cafe,  if  a  perfon  has 
fitnefs  by  becoming  a  man  of  the  faculty,  then 
further  examination  is  not  neceflary;  therefore, 
it  feems  to  me,  that  there  is  no  ground  for  a 
diftinfilion,  between  a  man  who  is  licenfed  to 
pra£tife,  coming  and  requiring  to  be  admitted 
under  this  charter  without  examination,  and 
applying,  as  Dr.  Stanger  does,  to  be  admitted 
after  examination ;  this  is  no  more,  as  it  feems  to 
me,  than  a  concrivance  to  get  out  of  Dr.  Ar- 
cher's cafe,  and  to  fet  up  a  right  on  the  ground 
of  beins:  a  licentiate*. 

"  Mr.  Chriftian,  in  the  courfe  of  his  argument, 
has  feemed  to  feel  that  a  little,  becaufe  he  has 
not  exactly  agreed  with  what  was  laid  down  by 
Mr.  Gibbs,  who  argued  on  behalf  of  the  college, 
that  the  fame  degree  of  learning  is  neceflary  for 
the  one  as  for  the  other;  he  fays,  the  a£l  of  par- 
liament directs  that  no  perfon  fhould  be  of  that 
body  politic,  but  fuch  as  are  profound,  fad,  dif- 
creet,  men  groundly  learned,  and  deeply  fkilled 

in 

*  This  contrivance,  jufiified  by  equity  and  law,  was  obvioufly 
fanftioneci  by  Lord  Mansfield,  and  the  able  judges  his  col- 
leagues; and  this  ground  of  application  is  intirely  free  from 
the  obje<5lions  which  prevented  the  fuccefs  of  Dr.  Archer's 
and  Dr.  Fothergill's  claims. 
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in  phyfic ;  then  if  it  be,  as  he  conceives,  that  this 
is  to  be  a  college  confifting  only  of  very  leafned 
and  well-informed  men,  what  becomes  of  the 
argument  of  the  omnes  homines  ejufdem  facul- 
tatis?  becaufe  there  is  an  end  to  that  ground  j  for 
then  it  comes  to  this,  that  there  fhall  be  a  per- 
petual college  of  men,  profoundly  learned  in  the 
fcience  of  phyfic,  who  may  exercife  the  praftice 
of  phyfic  in  the  cjty  of  London,  and  feven  miles 
round;  then  it  does  not  make  every  man  of  the 
faculty  fo,  it  only  fays  there  fliall  be  fuch  a  per- 
petual college*. 

"  The  attention  of  the  court  has  been  drawn 
particularly  to  the  third  of  Henry  VIII.  It  has 
been  faid,  that  the  perfons  who  at  that  time 
were  licenfed  under  the  authority  of  the  Bifliop 
of  London,  or  Dean  of  St.  Paul's,  to  praftife 
phyfic,  were  at  the  time  of  the  charter  men  of 
the  faculty,  and  that  they  and  the  fix  perfons 

named, 

*  The  charter  fays,  there  fliall  be  a  perpetual  college  of 
grave  and  learned  men,  and  that  all  men  of  the  faculty  (who 
had  given  tefts  of  their  gravity  and  learning)  fliall  be  mem- 
bers. The  ftatute  fays,  that  no  perfon  of  the  faid  politic  body 
and  commonalty  be  fulFered  to  praftife  phyfic,  but  thofe  that  be 
difcreet,  profound,  groundiy  learned,  and  deeply  ftudied  in 
phyfic.  Mr.  Chriftian  infifts,  that  all  men  of  the  faculty, 
who  have  thefe  qualifications,  have  a  right  to  be  admitted; 
hut  does  not  contend  that  men  with  inferior  qualifications, 
may  not  be  permitted  to  pradife  under  the  diredion  and  con- 
troul  of  the  cenfors. 
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named,  were  the  perfons  meant  to  be  incorpo- 
rated; but  the  words  of  the  charter  will  not  be 
found  to  extend  to  all  thofe  perfons;  after  it 
recites  the  purpofes  for  which  the  charter  was 
intended  to  be  granted,  it  goes  on  and  fays — 
'  qua3  quo  facilius  rite  peragi  poflint  memoratis 
'  doftoribus  Johanni  Chambre,  Thorns  Linacre, 

*  JFernando  de  Viftoria,  medicis  noftris,  Nicholai 

*  Halfcwell,  Johanni  Francifco,  et  Roberto  Yax- 

*  ley,  medicis  conceffimus  quod  ipfi  omnefque 
'  homines  ejufdem  facultatis,  de  et  in  civitate 

*  pra:di6la  fint  in  re  et  nomine  unum  corpus  et 

*  communitas  perpetua,  five  collegium  perpe- 
'  tuum;'  that  is,  all  the  men  praflifing  phyfic  of 
and  in  the  city  of  London.  Does  that  extend  to 
perfons  praQifmg  in  other  places?  that  cannot  be 
contended*.  Dr.  Stanger  defcribes  himfelf  by 
his  aflidavit,  as  being  of  fome  place  in  the  county 

of 

*  It  dearly  extends  to  all  perfons  refiding  within  the  col- 
lege jurifdiftion.  The  charter  grants,  in  compliance  with  the 
petition  of  fix  perfons  therein  named,  that  a  perpetual  college 
fliall  be  formed  of  grave  and  learned  men,  who  pra£life  phyfic 
in  London  and  in  its  fuburhs,  loithin  /even  miles  around.  In  the 
very  next  fentence,  the  charter  proceeds  to  grant  to  the  afore- 
said perfons,  that  they  and  all  men  of  the  fame  faculty  of  and  in 
the  aforcfaid  city,  be  in  name  and  in  deed  one  body  and  perpe- 
tual college.  The  words,  de  et  in  civitate  prediHa,  taken  in 
context  with  the  fentence  immediately  preceding,  obvioufly 
import  the  college  jurifdiftion.  The  fuburbs  of  London  mufl: 
at  the  period  when  the  charter  was  granted,  have  contained  a 
majority  of  thofe  who  were  interefted  in  the  grant,  and  proba- 
bly of  thofe  who  petitioned  for  it. 
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of  Middlefex*;  now  if  that  conftru6lion  had  been 
adopted,  it  would  have  excluded  the  greater 
part  of  thofe  who  have  been  members  of  the 
college,  praftifmg  phyfic  in  Oxford,  Cambridge, 
and  other  places  beyond  thefe  limits,  as  not  fall- 
ing within  the  defcription  of  thofe  perfons  of 
whom,  according  to  the  conftru6lion,  the  college 
i§'  to  confiftf . 

"  Taking  the  whole  of  the  charter  together 
with  the  ufage,  it  feems  to  me,  that  this  conftruc- 
tion  will  reconcile  all  difficulties:  it  might  be  the 
intention  of  the  crown,  in  granting  this  charter, 
to  incorporate  the  fix  perfons  named,  and  fuch 
perfons  as  fell  within  the  defcription  of  the  char- 
ter, de  et  in  civitate  prjEdi£la,  who  were  defirous 
of  being  admitted  at  that  time  J;  but  I  conceive 
it  was  not  the  intention  of  the  crown  to  give 

that 

*  Not  more  than  t\yo  or  three  rnembers  of  the  college  refide 
in  the  city  of  London^  and  very  few  fo  near  the  college  as  Dr. 
Stanger. 

f  Men  rcfiding  without  the  limits  of  the  college  cannot 
undoubtedly  claim  a  right  of  .being  incorporated,  it  is  no 
where  even  implied:  but  men  refiding  within  thefe  Hmits, 
whether  in  the  city  or  its  fuburbs,  who  were  grave  and 
learned,  were  exprefsly  to  conftitute  the  corporation.  It  ag- 
gravates the  injuftice  of  the  college,  that  they  admit,  without 
exception,  gradyates  from  Oxford  and  Cambridge,  wherever 
they  re/ide,  which  was  never  intended  by  the  charter,  whilft 
they  exclude  a  majority  of  the  faculty  refiding  loithin  London 
and  its  Juburbu 

X  It  was  explicitly  and  poGtively  fo  ena£led. 


[    492  ] 

that  riglit  to  any  perfon  in  future:  when  they 
were  incorporated,  it  was  their  duty  to  keep  up 
tlieir  fucceffion  in  the  fame  way  that  every  cor- 
poration is  bound  to  keep  up  the  fucceffion; 
when  the  charter  fpeaks  of  thefe  fix  men  as 
homines  facultatis,  it  inferts  them,  as  if  enume- 
rating at  that  time  every  perfon  pra£tifmg  in  the 
city  of  London ;  all  of  whom  might,  if  they 
thought  proper,  accept  the  charter,  and  become 
members  of  the  collegej  if  they  did  not  think  fit 
fo  to  do,  only  thofe  that  did  accept  would  be- 
come fellows  of  the  college,  and  then  they  mufl: 
look  at  the  words  of  their  charter,  and  at  the 
objeft  of  their  inftitution,  and  they  muji  eleSi  the 
pcrfons  who  are  defcribed  according  to  the  lan- 
guage of  the  times  in  the  charter  and  aft  of 
parliament,  as Jierfons  who  are  /irofound,  fad,  difcreet, 
and groiindly  learned^  as  Lord  Mansfield faid*. 

"  It  has  been  argued,  that  the  public  have  an 
intereft  in  thcfe  gentlemen  (I  dare  fay  many  of 

them 

*  That  is  precifely  what  is  infifted  by  the  licentiates,  that 
according  to  the  words  of  the  charter,  and  the  objeft  of  the 
inftitution,  the  college  muJi  eleSl  thofe  who  are  defcribed  in 
their  charter  and  the  aft  of  parliament,  as  perfons  /trofound, 
fad,  difcreet,  groundJy  lear/ied,  and  dce/ily  Jludied  in  Jihyjic. 
The  charter  and  ftatute  do  not  allow  by  implication  a 
power  of  elefting  or  refufing;  they  do  not  imply  an  option 
between  perfons  educated  in  one  univerfity  in  preference  to 
the  graduates  of  another.  The  college  muft  choofc,  and  they 
muft  choofe  perfons  defcribed  by  the  charter  and  ftatute. 
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them  well  deferve  the  commendations  that  have 
been  paffed  upon  them)  becoming  members  of 
this  college.  The  public  certainly  are  interefted 
in  care  being  taken  that  empirics  and  ignorant  people 
fliould  not  pra£life*y  and  in  having  a  fufficient  num- 
ber of  perfons  of  an  oppofite  defcription  to  take 
care  of  their  health  ;  the  public  intereft  is  attend- 
ed to  while  the  college  is  kept  up,  by  whofe 
means  the  fucceffion  of  fit  men  in  this  metropolis 
is  perpetuated  f.  The  public  are  interefted  in 
there  being  a  fufficient  number  of  proper  perfons 
licenced  to  pra6tife  phyfic,  but  while  there  are 
fit  men  of  that  defcription,  it  is  nothing  to  the 
public,  whether  exercifed  by  gentlemen  who  are 
members  of  the  univerfities  of  Oxford  or  Cambridge^ 
or  by  perjons  educated  at  the  different  univerjities  of 
Exirope\y  fo  long  as  the  college  licence  proper 

perfons, 

*  The  public  are  certainly  not  indebted  to  the  college  for 
any  care  of  that  kind.  They  do  not  even  diftinguifli  men  of 
the  higheft  qualifications  by  thofe  honours  which  would  moft 
cfFedually  raife  them  in  the  eftimatiou  of  the  public  above  illi- 
terate impoftors.  Empirics  and  ignorant  people  are  tolerated^ 
whilfl:  the  moft  eminent  phyficians  in  the  metropolis  are  only 
licenced. 

f  The  fucceflion  of  fit  men  to  praftife  might  have  been  kept 
up  by  the  Bifliop  of  London  or  Dean  of  St.  Paul's,  and  four 
approved  phyficians,  which  would  have  fuperfedcd  the  neceflity 
of  the  college,  had  that  been  its  only  objeft. 

X  Mr.  Jufticc  Lawrence  admits  that  competent  phyficians 
educated  in  the  different  rtniverjities  of  Europe^  are  as  fit  as 
the  graduates  of  Oxford  or  Cambridge,  and  confcquently  as 
well  entitled  to  the  fcllowfliip;  and  it  certainly  is  nothing  to  the 

well 
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pcrfons,  and  reftrain  improper  perfons;  fo  long 
as  there  are  perfons  ready  to  take  over  again,  as 
/.ften  as  neceflary  thofe  offices  they  execute,  I 
think  all  the  intereft  the  public  have  in  it  is 
fully  confulted.  And  it  is  a  miftake  to  fuppofe 
that  the  licentiates  have  not  the  fame  Jirivilege  as 
the  members  of  the  college,  for  it  appears  to  me, 
that  the  exemption  from  ferving  on  juries,  &c. 
extends  to  all  the  faculty,  as  well  as  to  the  mem- 
bers of  the  college  f. 

"  We  have  been  prcfTed  much  with  the  di£ia 
of  Lord  Mansfield,  in  the  King  v.  Dr.  Alkewjj 

we 

public  whether  thofe  who  praftife  phyfic,  or  are  admitted  fel- 
lows, be  members  of  the  univerfities  of  Oxford  or  Cam- 
bridge, or  of  the  different  univerfities  of  Europe,  if  duly  qua- 
lified. But  is  it  not  material  to  the  public  that  a  few  per- 
fons from  the  former  fhould  not  monopolize  (to  the  prejudice 
of  a  numerous  profeffion)  all  the  direft  and  many  indireft  ad- 
vantages arifing  from  a  corporate  inftitution  impartially 
granted  for  the  benefit  of  the  community  and  of  all  that  are 
f  t  in  the  medical  profeflion? 

f  Have  they  the  privilege  or  emoluments  of  being  prefi- 
dent,  elefls,  cenfors,  regifter,  librarian,  commiffioners  for- 
granting  licenfes;  of  being  lecturers  under  the  different  be- 
quefts  made  to  the  college,  of  being  fupported  by  the  influence 
of  that  powerful  body  ?  What  Mr.  Juftice  Lawrence  calls  the 
fame  privileges  as  the  members  of  the  college  is  a  permiflion 
to  praftife,  and  an  exemption  from  ferving  on  juries,  equally 
poneffed  by  every  member  of  the  apothecaries  company,  and 
in  effeft  by  every  impoftor  in  phyfic. 

%  What  Mr.  Juftice  Lawrence  intitles  the  Ji^a  of  Lord 
Mansfield,  Lord  Kenyon  confiders  as  a  ihcifon  that  the  bye- 
law 
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we  cannot  but  bow  with  the  utmoft  deference  to 
every  decifion  of  Lord  Mansfield.  But  in  that 
cafe,  it  was  not  the  point  before  the  court,  the 
only  queftion  there  was.  Whether  by  being  licen- 
tiates they  were  members  of  the  body?  that  is 
the  only  part  of  the  cafe  that  the  court  decided. 
Whether  Lord  Mansfield's  opinion  would  have 
been  the  fame,  if  he  had  heard  the  cafe  put  in 
the  light  it  has  now  been  put,  we  cannot  tell,  it 
is  fufiicient  to  fay,  it  was  not  the  point  before 
the  court*. 

"  On  the  queftion  refpetting  the  validity  of 
the  bye-laws,  I  can  hardly  add  to  what  has  al- 
ready been  faid  by  the  court,  and  (hall  therefore 
only  fay,  that  I  agree  with  them  in  thinking  the 
bye-laws  reafonable.  It  feems  to  me  to  be 
rather  undervaluing  the  advantages  to  be  ob- 
tained at  our  univerfities,  to  fay  they  only  treat  of 
abftraft  fciences,  as  if  a  man  by  fpreading  plaif- 

ters 

law  of  unqualified  exclufion  was  badi  Lord  Kenyon  farther 
aflerted,  that  if  he  had  found  that  bye-law  exifting,  in  the 
fame  unqualified  manner,  it  would  have  become  him  to  have 
adhered  to  that  decifion^  becaufe  it  was  decided.  Difta  fo 
delivered,  fo  admitted,  and  fo  confirmed,  conftitute  an  autho- 
rity not  eafily  fhaken.  , 

*  For  the  proof  that  Lord  Mansfield  was  decifively  of 
opinion,  that  the  college  have  not  an  arbitrary  right  of 
cle£lion,  and  that  they  arc  bound  to  admit  all  that  are  qualified 
by  aducatron,  charafter,  learning,  and  /kill,  fee  p.  96. 
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fers  in  the  fliop  of  a  furgeon,  would  be  as  fit  to 
become  a  phyfician,  as  if  he  had  fpent  fix  or 
feven  years  in  ftudying  abftra£lcdly  phyfic  in  one 
of  our  univerfities*.  I  entirely  concur  with  my. 
Lord  and  my  Brothers,  that  this  application  ought 
to  be  refufed." 


Lord  Ken  yon  decided  the  queftion  be- 
tween the  college  and  the  licentiates  in  favour 
of  the  former,  on  the  ground  that  the  exifting 
bye-laws,  taken  together,  were  reafonablc,  though 
he  admitted  that  better  might  be  found.  But 
Lord  Kenyon  confirmed  the  opinion  of  Lord 
Mansfield,  that  bye-laws  which  prevented  the 

college 

*  What  opportunities  of  ftudying  phyfic,  even  abftraftedly, 
do  thefe  univerfities  afford?  Are  leflures  read  there  on  phy- 
fiology,  pathology,  materia  medica,  or  on  the  theory  and  praftice 
of  pliyfic?  Are  focieties  eftabliflied  for  difcuffing  fpeculativc 
fubjefts  in  medicine?  Are  there  ftudents  to  compare  opinions? 
Thefe  fchools  are  fo  abftrafted  from  all  means  of  medical  in- 
ftrii£tion,  that  many  apothecarie^s  fliops  might  well  fupply  better 
opportunities.  But  this  remark  appears  to  imply,  that  thofe 
who  are  not  graduates  of  Oxford  and  Cambridge,  have  fcarcely 
enjoyed  any  advantages  but  thofe  which  a  furgeon  or  an 
apothecary's  {hop  fupply;  this  is  an  error,  which  could  only 
arife  from  Mr.  Juftice  Lawrence,  (the  fon  of  a  fellow  of  the 
college  of  phyficians,  and  a  member  of  one  of  the  Englifli 
univerfities,)  being  unacquainted  with  the  courfe  of  education 
which  the  licentiates  in  general  purfue.  For  an  account  of 
the  comparative  opportunities  of  medical  inftructlon  in  Ox- 
ford and  Cambridge,  and  in  Edinburgh  and  other  univerfities, 
fee  p.  15,  and  the  following. 
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college  from  receiving  into  their  body,  Jierfons 
whom  they  thought  and  knew  to  be  fit  and  qualified, 
were  bad,  which  implies,  that  all  unreaforiable 
obftacles  to  the  incorporation  of  competent  phy- 
cians  are  bad. 

Mr.  Justice  Ashurst  gave  his  opinion  in 
favour  of  the  college,  on  the  diftinft  ground,  that 
the  exifting  bye-laws  were  reafonable  regulations, 
for  fecuring  a  proper  education  and  fitnefs  in  candi- 
dates J  from  which  it  may  be  fairly  inferred,  that 
he  agreed  with  Lord  Mansfield  and  Lord  Ken- 
yon,  that  the  college  are  not  empowered,  arbi- 
•trarily  to  confine,  or  to  impofe  unreafonable  re- 
ftriftions  upon  admifiiion. 

Mr.  Justice  Grose  was  of  opinion,  that 
the  college  enjoy  the  power  of  regulating  the 
time  and  mode  of  ele£ting  their  members,  and 
that  the  criteria  of  fitnefs  required  by  the  prefenit 
bye-laws,  including  thofe  which  extend  admijjion  to 
the  licentiates,  are  reafonable. 

Mr.  Justice  Lawrence  has  delivered  an 
opinion,  which  fuftains  a  more  arbitrary  power 
in  the  college  than  they  ever  contended  for. 
His  opinion  would  make  this  fcientific  inftitu- 
tion,  founded  by  a  learned  faculty,  the  benefits  of 

K  k  which 
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which  were  originally  extended  impartially  to  all 
fit  perfons  in  a  numerous  profeflion,  and  ex- 
prefsly  conveyed  to  their  fucceflbrs,  an  inftitu- 
tion  which  was  intended  to  diftinguifli  and  re- 
ward merit,  as  narrow  and  abfolute  as  any  petty 
corporate  oligarchy  in  the  kingdom.  According 
to  his  opinion,  it  would  be  more  advantageous  to 
confine  than  to  extend  admilhon,  and  provided 
the  ofikes  of  the  corporation  are  filled,  (and  a 
fufficient  number  of  perfons  licenced,  to;  pratlife) 
the  ends  of  the  charter  are  attained;  'A  Hervey 
and  a  Sydenham,  as  well  as  a  Boerhaave  and  a 
Cullen,  the  graduates  of  Oxford  and  Cambridge, 
•as  well  as  thofe  of  Edinburgh  and  Leyden,  may 
be  equally  rejefted! 

Notwithftanding  this  opinion,  and  that  the 
power  of  admitting  members  is  (fince  the  late 
decifion)  in  effe^l  little  lefs  than  arbitrary^  let  us 
hope  that  .'men  fo  enlightened,  and  in  tlVeii"  cbn- 
du6t  as  individuals  fo  refpeftable,  as  the  fellows 
in  general  are,  may  yet  adopt  in  their  corporate 
capacity  thofe  principles  of  juftice  and  liberality 
which  govern  their  private  condufl. 

■  i .  May  they  atone  for  their  paft  meafures,  arreft 
the  growing  obloquy  in  which  they  are  held  by 
the  public,  reconcile  themfelves  with  a  profef- 

fion 
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fion  they  have  fo  long  injured,  and  which,  if 
united,  may  eafily  eclipfe,  and  perhaps,  annihi- 
late their  inconfiderable  body. 

Let  them  revert  to  the  principles  of  their  in- 
ftitution,  and  the  praftice  of  their  founders. 
Let  them  cherifli  and  reward  merit,  promote 
fcience,  fupprefs  impoftors,  and  benefit  the  com- 
munity. Let  them  adopt  the  advice  of  Lord 
Mansfield,  and  in  conformity  with  the  truji  and 
confidence  repofed  in  them,  admit  all  that  are  fit.  The 
college  of  phyficians  will  then  enjoy  the  confci- 
oufnefs  of  doing  right,  the  approbation  of  man- 
kind, the  united  exertions  of  the  faculty,  and 
the  wilhes  of  the  community  that  they  may  for 
ever  fiourifh. 


FINIS. 
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